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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300, 301, and 319
[Docket No. 02-071-1]

Cold Treatment of Fruits

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Plant
Protection and Quarantine Treatment
Manual, which is incorporated by
reference into the Code of Federal
Regulations, by revising the cold
treatment schedules under which fruits
are treated for the Mediterranean fruit
fly (Medfly) and other specified pests.
Based on a review of those treatment
schedules, we have determined that it is
necessary to extend the duration of cold
treatment for Medfly. We are also
amending the regulations for importing
fruits and vegetables to provide that
inspectors at the port of first arrival will
sample and cut fruit from each
shipment cold treated for Medfly to
monitor the effectiveness of the cold
treatment. These actions are necessary
to protect against the introduction and
dissemination of Medflies into and
within the United States.

DATES: This interim rule is effective
October 15, 2002. The incorporation by
reference provided for by this rule is
approved by the Director of the Federal
Register as of October 15, 2002. We will
consider all comments that we receive
on or before December 16, 2002.
ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-071-1,
Regulatory Analysis and Development,

PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—071-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 02—071-1"" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
I. Paul Gadh, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:
Background

The Plant Protection and Quarantine
Treatment Manual (PPQ Treatment
Manual), which is maintained by the
U.S. Department of Agriculture’s
(USDA) Animal and Plant Health
Inspection Service (APHIS), contains
approved treatment schedules for
agricultural commodities and is
incorporated by reference into the Code
of Federal Regulations at 7 CFR 300.1.

The PPQ Treatment Manual contains
three cold treatment schedules for the
treatment of fruits for the Mediterranean
fruit fly (Medfly). Those schedules are
prescribed to treat commodities for a
variety of pests, including Medfly, that
occur in the regions from which the
commodities originate. The three
schedules are:

T107-a. Target pests: Ceratitis
capitata (Medfly) or Eutetranychus
orientalis (Oriental citrus mite).

Exposure

Temperature Period

(days)
32 °F or below 10
33 °F or below 11
34 °F or below 12
35 °F or below 14
36 °F or below 16

T107-c. Target pests: Species of
Anastrepha (other than Anastrepha
Iudens) or C. capitata (Medfly).

Exposure
Temperature period
(days)
32 °F or below 11
33 °F or below 13
34 °F or below 15
35 °F or below 17

T107—f. Target pests: Bactrocera
cucurbitae (Melon fly), Bactrocera
dorsalis (Oriental fruit fly), C. capitata
(Medfly), and Eutetranychus orientalis
(Oriental citrus mite).

Exposure
Temperature period
(days)
32 °F or below 10
33 °F or below 11
34 °F or below 12
35 °F or below ......cccccevvvinnnenn. 14

T107-a generally applies to
commodities imported from Europe,
Africa, western Asia, and Central
America, while T107—c generally
applies to commodities from South
America and the Caribbean. T107—f
applies to a few select commodities
imported from eastern Asia. T107—a and
T107-f are also used to treat fruits
moving interstate from Hawaii or from
any areas of the continental United
States that may, from time to time, be
quarantined because of Medfly.

Medfly in Cold-Treated Clementines

Between November 20 and December
11, 2001, live Medfly larvae were
intercepted in clementines from Spain
that had been imported into the United
States subject to cold treatment
schedule T107-a. In response to the
Medfly interceptions, APHIS suspended
the importation of Spanish clementines
pending an investigation into the cause
of the infestations. Prior to November
and December 2001, there had never
been multiple confirmed finds of
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Medfly larvae in fruit of any kind that
had been legally imported into the
mainland United States from any
source.

As part of its response to the Medfly
larvae finds in Spanish clementines,
APHIS is sponsoring additional research
on the application of cold treatments for
imported fruits. In addition, APHIS
asked a panel composed of APHIS
regulatory personnel and USDA
technical experts on fruit flies to
conduct a review of available scientific
literature related to the efficacy of the
T107-a cold treatment for Medfly, with
the intention of using the panel’s
findings as guidelines on the future
application of cold treatment for
Medfly.

The panel completed its evaluation
and found that the previously approved
T107-a cold treatment schedule, while
providing a very high level of Medfly
mortality, lacks evidence to support that
it provides Probit 9 level quarantine
security (e.g., a survival rate of no more
than 0.0032 percent of target pests) in
all cases. Based on its review of the
available scientific literature and of all
factors involved in quarantine cold
treatments against Medfly eggs and
larvae, the panel recommended
increasing the length of the required
cold treatment at each temperature by 2
days. The panel’s recommendations are
contained in a document entitled
“Evaluation of cold storage treatment
against Mediterranean Fruit Fly,
Ceratitis capitata (Wiedemann)
(Diptera:Tephritidae)” (May 2, 2002)
(referred to elsewhere in this document
as the “cold treatment evaluation”). To
provide support for the panel’s
recommendations, USDA’s Office of

Risk Assessment and Cost-Benefit
Analysis did a quantitative analysis of
available data, including data recently
made available by the Australian
Department of Agriculture. This
analysis, entitled “Quantitative Analysis
of Available Data on the Efficacy of Cold
Treatment Against Mediterranean Fruit
Fly Larvae” (September 2002) (referred
to elsewhere in this document as the
“quantitative analysis’’), concluded that
there is uncertainty as to whether
treatments of less than 14 days and at
temperatures in the 32—33 °F range will
achieve the Probit 9 level of security.
Therefore, we have decided to eliminate
those treatment options. Both the cold
treatment evaluation and the
quantitative analysis can be viewed on
the Internet at http://
www.aphis.usda.gov/oa/clementine/
index.html. Copies may also be obtained
from the person listed under FOR
FURTHER INFORMATION CONTACT.

Determination by the Secretary

In this document, APHIS is revising
the cold treatment schedules that are
used to treat fruits for infestation with
Medfly in order to prevent the
introduction of Medfly into the United
States or the dissemination of Medfly
within the United States.

Under §412(a) of the Plant Protection
Act (7 U.S.C. 7712), the Secretary of
Agriculture may prohibit or restrict the
importation, entry, and interstate
movement of any plant product if the
Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction or
dissemination of a plant pest or noxious
weed into or within the United States.

The Secretary has determined that it
is not necessary to prohibit the

importation or interstate movement of
the fruits that have been eligible for
entry or interstate movement if cold
treated with schedules T107-a, T107—c,
or T107—f. This determination is based
on the finding that the application of the
extended cold treatment as described in
this document, in addition to all other
existing applicable requirements, will
provide the protection necessary to
prevent the introduction and
dissemination of plant pests into the
United States. The factors considered in
arriving at this determination include:
(1) The findings of the cold treatment
evaluation, (2) the findings of the
quantitative analysis on the efficacy of
cold treatment, and (3) the findings of
USDA technical experts.

Therefore, we are amending the PPQ
Treatment Manual by revising treatment
schedules T107-a, T107—c, and T107-f.
Treatment T107-a is revised by
eliminating cold treatment options of
less than 14 days and lower than 34 °F
and extending the remaining treatments
by 2 days, as shown in the following
table, and by removing the Oriental
citrus mite from the list of target pests.
(Cold treatment for the Oriental citrus
mite will now be applied according to
the revised T107—f, which is described
later in this document.) There should be
no effect on fruit quality due to the
increased holding times, based on
anecdotal information from New
Zealand’s Ministry of Agriculture and
Forestry. We are confident that the
revised treatment schedules will
provide Probit 9 level quarantine
security.

T107-a. Target pests: Ceratitis
capitata (Medfly).
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Tem- Previous exposure | Revised ex- Exposure Exposure
period posure Temperature period Temperature period
perature (days) period (days) (days)
32 °F or 10 | No longer an 34 °F or below ........cccccveuvennnnne. 15 32 °F or below 11
below. approved 35 °F o below .........ccccourereinnn 17 33 °F or below .. 13
treatment. 34 °F or below .. 15
33 °For 11 | No longer an I . . . . 35 °F or below 17
below. approved n conjunction with changing
treatment.  tréatment schedule T107-a and T107-f. Target pests: Bactrocera
34 °F or 12 | 14 days. establishing treatment schedule T107— cucurbitae (Melon fly), Bactrocera
below. a—1, we are changing treatment dorsalis (Oriental fruit fly), and
35 °F or 14 | 16 days. schedules T107—c and T107—f by Eutetranychus orientalis (Oriental citrus
below. removing Medfly from the list of target  yjte).
36 °F or 16 | 18 days. pests for each treatment. Treatment
below. T107—c, which had been used for Exposure
commodities requiring treatment for Temperature period
We are also establishing a new Medfly and Anastr epfm Spp- fTUi.t ﬂies (days)
treatment schedule for use in cases (except_A, Iudens), will now be limited 32 °F or below .......cccceeviveeenne. 10
where commodities need to be treated to species of Anastrepha (other than A. 33 o¢ o oy, 11
for both Medfly and Anastrepha spp. Iudens). Similarly, treatment T107-f, 34 °F 0r BelOW .....o.ocvveeniennne. 12
fruit flies (other than A. ludens). Such which had been used for commodities 35 °F or below ... 14

commodities, which have been subject
to treatment T107—c in the past, will
now need to be treated in accordance
with treatment T107—a—1, as follows:

T107-a-1. Target pests: Ceratitis
capitata (Medfly) and species of
Anastrepha (other than A. ludens).

requiring treatment for Medfly, melon
fly, Oriental fruit fly, or Oriental citrus
mite, will now be limited to melon fly,
oriental fruit fly, or oriental citrus mite.
The revised T107—c and T107—f
treatment schedules are as follows:

T107-c. Target pests: Species of
Anastrepha (other than Anastrepha
ludens).

Following is a list of all fruits, by
country, that are affected by these
changes to the PPQ Treatment Manual.

(Note: In the following table, which was
drawn from the PPQ Treatment Manual,
varieties of Citrus reticulata such as
clementines and satsumas are covered by the
general term “‘tangerines.”)

Country Commodity Previous treatment New treatment
Algeria .....cccocveeeneen. Ethrog Grape,! Grapefruit, Tangerine, Pear, Plum ..................... T107-a (revised).
Argentina ........cc.ce.. Apple, Apricot, Cherry, Grape,2 Kiwi, Peach, Pear, Plum, Nec- T107-a-1.

tarine, Quince, Pomegranate.
Armenia ........ccceeeeeeee. (1= 1o PP PR PP PRURPRN T107-a (revised).
Austria ... Grapel ... T107-a (revised).
Azerbaijan ... Grapel ... T107-a (revised).
Belarus ........ Grape?l ... T107-a-1.
Belize ......coccvviviennns Ethrog ......... T107-a (revised).
Carambola .. T107-c.
Bosnia ......cccccoevveenee. Ethrog ............. T107-a (revised).
Brazil ..... Apple, Grape T107-a-1.
Bulgaria e [ BIAPE L e T107-a (revised).
Chile3 ..o Apple, Apricot,4 Cherry, Grapes Kiwi,® Loquat, Nectarine* T107-a (revised).

Pear.

China .....ccocoeviieee Sand Pear, Ya Pear ...t
Columbia ..... Grape ....
Costa Rica .. Ethrog ......
Croatia ........ B 1 0] (o [ SR
CYPIUS .eoveeiviieeieeenne Ethrog, Grape 1, Grapefruit, Orange, Tangerine
Dominican Republic | Grape ....
Ecuador .......cccceenes Ethrog ...ccoeeiiieeiieeieeeee e
Apple, Grapefruit, Orange, Tangerine
EQypt .o Grapel, Orange, Pear ........ccccoceeenne
El Salvador .... ... | Ethrog ......
Estonia ........ Grapel .
France .. Apple, Ethrog, Grape 1, Kiwi, Pear .
Georgia .... Grapel .o
Germany .. GrapPe L o
Greece ........ Ethrog, Grape,! Kiwi, Orange, Pomegranate, Tangerine
Guatemala .. [ {0 (o SR
Guyana ....... Apple, Orange ..............
Haiti ............. Apricot, Pomegranate ..
Honduras .... Ethrog ....cccccoiiiiiiiinens
Hungary ... Grape?l ...
India ......coeeeneen. LIECRI et

Peach,* Pear, Persimmon, Plum, Plumcot, Quince, Sand

Apple, Apricot, Ethrog, Grape,® Grapefruit, Litchi, Loquat, Nec-
tarine, Orange, Peach, Pear,
Pummelo, Plum, Tangerine.

Persimmon, Pomegranate,

T107-f.

T107-c.

T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-c.

T107-a (revised).
T107-a-1.
T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-a (revised).
T107-c.

T107-c.

T107-a (revised).
T107-a (revised).
T107-f.

T107-a (revised).
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Country Commodity Previous treatment New treatment
taly ..o Ethrog (North Atlantic ports only), Grape,* Grapefruit, Kiwi, Or- | TI07—a .......cccevvrieriernrenne T107-a (revised).
ange, Persimmon, Tangerine.
Jordan .......ccceeiieene ApPPlE PErSIMMON ...oociiiiiiiii i T107-a oo, T107-a (revised).
Kazakhstan .... Grape® T107-a (revised).
Kyrgyzstan ............... Grape® T107-a (revised).
Latvia ..ooooeeiiiniienn. Grape® T107-a (revised).
Lebanon Apple ........ T107-a (revised).
Libya ........ Grape® T107-a (revised).
Lithuania ........c......... Grape ! T107-a (revised).
Luxembourg ............. Grape® T107-a (revised).
Macedonia Ethrog T107-a (revised).
Martinique ... Ethrog T107-a (revised).
MeXiCO ...cvvvvvvrrrienee. Carambola ........coociiiiiiie e T107—C oo, T107-c.
Moldova ...........c...... GIAPE L .t T107-a oo T107-a (revised).
Morocco ........cceeees Apricot, Ethrog, Grape,® Grapefruit, Orange, Peach, Pear, | T107—a .......ccocrriiennennnn. T107-a (revised).
Plum, Tangerine.
Panama ...........c........ EtNIOQ oo T107-a (revised).
Peru ....ccocoeveiniiienns GIAPE ittt T107-a-1.
Portugal Ethrog, Grape?® T107-a (revised).
Russia ...... Grapel ..o T107-a (revised).
Slovenia ........cccoc.... EtNIOQ e T107-a (revised).
South Africa ............. ApPPlE, Grape, PEAN ........ccccoiiiiiiiiiiieeee e T107-a coeeeieeeeieeeee T107-a (revised).
Spain ..., Apple, Ethrog, Grape,! Grapefruit, Loquat, Orange, Ortanique, | T107—a .......ccccecvvririennennn. T107-a (revised).
Tangerine.
KIWE s T107-a (revised).
Switzerland .............. GIaPE L .t T107-a (revised).
Syrian Arab Republic | Ethrog, Grape ! T107-a (revised).
Taiwan ... Carambola ............ T107-f.
Tajikistan .........c.c...... GraPE L .o T107-a (revised).
Trinidad & Tobago ... | Grapefruit, Orange, TangeriNe ..........ccocceeieeriiienieiieeeneesieeseeans T107-C oo T107—c.
Tunisia .....coceeeevieens Ethrog, Grape,! Grapefruit, Orange, Peach, Pear, Plum, Tan- | T107—a ......ccccooveerivrcnnene T107-a (revised).
gerine.
Turkey ..oocoveveeiieens Ethrog, Grape, Orange .......c.ccccoeeiiieiiiniiesie et T107-a (revised).
Turkmenistan ........... GIaPE L .ot T107-a (revised).
Ukraine Grape ™l ..o T107-a (revised).
Uruguay Apple, Grape,! Nectarine, Peach, Pear, Plum .. T107-a-1.
Uzbekistan ............... GraPE L .o T107-a (revised).
Venezuela ................ Grape, Grapefruit, Orange, Tangerine ..........ccoccceeeeriveeieenneeenn T107-a-1.
Zimbabwe ............... Apple, Kiwi, PEAT ....oociiiiiiiiiiii e T107-a (revised).

1Treatment T101-h—2 also required for this commodity if imported from designated country.
2Treatment T101-i-2 also required for this commodity if imported from designated country.

3 From Arica Province of Region 1 or Chanaral Township of Region 3 only.

4Treatment T101-a-3 also required for this commodity if imported from designated country.
5Treatment T101-i—2—-1 also required for this commodity if imported from designated country.
6 Treatment T104—a-1 also required for this commodity if imported from designated country.

Movement of Domestically Produced
Fruits

In our domestic quarantine notices in
7 CFR part 301, Subpart-Mediterranean
Fruit Fly (§§ 301.78 through 301.78-10)
contains regulations pertaining to the
interstate movement of host material
from areas of the continental United
States that may, from time to time, be
quarantined because of Medfly. In
§ 301.78-10, paragraph (b)(3) sets out a
cold treatment schedule for regulated
citrus fruit that has been harvested. That
schedule has been the same as schedule
T107-a in the PPQ Treatment Manual,
so we are revising § 301.78-10(b)(3) in
this interim rule so that the schedule set
out in that paragraph is consistent with
the revised schedule T107-a in the PPQ
Treatment Manual.

The Hawaiian and Territorial

Quarantine Notices are contained in 7
CFR part 318. Part 318 does not set out

any cold treatment schedules, but refers
instead to the PPQ Treatment Manual.
Therefore, no changes need to be made
to part 318.

Monitoring Treatment Effectiveness

In our foreign quarantine notices in 7
CFR part 319, Subpart-Fruits and
Vegetables (§§ 319.56 through 319.56—6)
contains regulations for importing fruits
and vegetables into the United States. In
conjunction with the changes to the
cold treatment schedules for Medfly, we
are also amending § 319.56-2d,
“Administrative instructions for cold
treatments of certain imported fruits.”
Specifically, we are providing that, at
the port of first arrival in the United
States, an inspector will sample and cut
fruit from each shipment that has been
cold treated for Medfly to monitor
treatment effectiveness. If a single live
Medfly in any stage of development is
found, the shipment will be held until

an investigation is completed and
appropriate remedial actions have been
implemented. If APHIS determines at
any time that the prescribed cold
treatments do not appear to be effective
against Medfly, APHIS may suspend the
importation of fruit from the originating
country and conduct an investigation
into the cause of the deficiency. We
believe that these additional precautions
will provide assurance that the revised
cold treatment schedules are effective
against Medfly.

This rule does not allow the
importation or interstate movement of
any commodities that were not
previously allowed to be imported or
moved interstate subject to cold
treatment and other applicable
requirements.

Immediate Action

Immediate action is necessary to
protect against the introduction into and
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dissemination within the United States
of Medflies. Under these circumstances,
the Administrator has determined that
prior notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this
action effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is set out
below, regarding the economic effects of
this interim rule on small entities. Based
on the information we have, there is no
basis to conclude that adoption of this
interim rule will result in any
significant economic effect on a
substantial number of small entities.
However, we do not currently have all
of the data necessary for a
comprehensive analysis of the effects of
this interim rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this interim rule.

The Plant Protection Act (7 U.S.C.
7701-7772) authorizes the Secretary of
Agriculture to prohibit or restrict the
importation, entry, and interstate
movement of any plant, plant product,
article, or means of conveyance if the
Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction or
dissemination of a plant pest into or
within the United States.

In this interim rule, we are amending
the PPQ Treatment Manual, which is
incorporated by reference into the Code
of Federal Regulations, by revising the
cold treatment schedules under which
fruits are treated for Medfly and other
specified pests. We are also amending
the cold treatment schedule in our

domestic Medfly regulations to be
consistent with the changes to the PPQ
Treatment Manual. Based on a review of
those treatment schedules, we have
determined that it is necessary to extend
the duration of cold treatment for
Medfly.! The revisions are described in
detail earlier in this document. This
action is necessary to protect against the
introduction or dissemination of
Medflies into and within the United
States.

In addition, we are amending the
regulations for importing fruits and
vegetables to provide that inspectors at
the port of first arrival will sample and
cut fruit from each shipment cold
treated for Medfly to monitor the
effectiveness of the cold treatment. If a
single live Medfly in any stage of
development is found, the shipment
will be held until an investigation is
completed and appropriate remedial
actions have been implemented. If
APHIS determines at any time that the
prescribed cold treatments do not
appear to be effective against Medfly,
APHIS may suspend the importation of
fruit from the originating country and
conduct an investigation into the cause
of the deficiency.

Fruit cutting and inspection charges
associated with the interim rule will
more than likely be small. APHIS, in a
regulatory impact analysis (RIA)
conducted for a rulemaking related to
the importation of clementines from
Spain (referred to below as the
clementine RIA),2 indicates that bulk
shipments of fruit will more than likely
pass inspection because the proportion
of fruit infested with live Medfly will
more than likely be extremely low after
the application of the revised cold
treatment schedules. In addition, the
amount of fruit that is cut in the United
States will more than likely be low
relative to the value of imports,
amounting to between 0.24 percent and

1Certain commodities that are subject to the
extended cold treatment, i.e., commodities that are
subject to treatment for Medfly and Anastrepha spp.
(except Anastrepha ludens), will not necessarily be
subject to additional days of cold treatment due to
the fact that treatment for Anastrepha spp. is
already longer than the extended Medfly treatment
requires. Thus, such commodities may be subject to
1 additional day of treatment, or none at all,
depending on the temperature at which they are
held. Nevertheless, for the purposes of this analysis,
we assume that all commodities will be subject to
additional days of treatment.

2“Amending Import Rules for Clementines from
Spain: Regulatory Impact Analysis.” Animal and
Plant Health Inspection Service. Riverdale, MD.
Available on the Internet at http://
www.aphis.usda.gov/oa/clementine/index.html.

0.31 percent of gross import value. As

a result, we state at the outset that costs
associated with cutting and inspecting
fruit will not have a significant negative
economic impact on a substantial
number of small importers.

The United States Small Business
Administration (SBA) defines a small
fruit importer (NAICS 42248, Fresh
Fruit and Vegetable Wholesalers) as one
with 100 or fewer employees. It is not
clear if the majority of U.S. importers of
fruits from countries known to be
infested with Medfly are designated as
small entities under SBA’s size
standards; however as we demonstrate
below, economic impacts associated
with this rule are not expected to be
significant.

Import data for 1996—2000 for fruits
that require cold treatment for Medfly
under the revised schedule T107-a are
shown in Table 1. Import data are not
reported separately for all of the fruits
that are subject to cold treatment for
Medfly, so similar fruits are combined
into categories in Table 1.3 Import data
for litchis, pomegranates, and carambola
are not available, and there were no
imports of mountain papaya and very
few imports of cherries that required
cold treatment for Medfly during 1996—
2000; therefore, data for these fruits are
not included in Table 1.

In order to estimate costs associated
with extending Medfly cold treatment
periods, it is necessary to estimate 2002
import levels, because additional cold
treatment expenses vary with the
amount of imported fruit. We base the
2002 import level for ethrogs on the 5-
year average, because annual growth
rates were extremely volatile during
1996—2000. We base the 2002 import
level for pears and quinces on the 2000
import level because the import data
provided little guidance regarding a
likely value for 2002. We base the 2002
import level for clementines, ortaniques,
and tangerines on the 2000 import level
and annual import growth in 2000
because growth rates were highly
volatile during the preceding years and
imports apparently leveled off in 1999.4
We report estimates of 2002 import
levels for these and the remaining fruits
in Table 1.

3USDA-FAS, “U.S. imports and import values
for various fruit.” Available on the Internet at:
http://www.fas.usda.gov/ustrade/.

4In particular, expected imports for 2002 are
given by x(1 + y)2, where x denotes the import value
for 2000 and y denotes import growth for 2000.
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TABLE 1.—FRUIT IMPORTS THAT ARE SUBJECT TO T107 COLD TREATMENT FOR MEDFLY.*

Average import | Weighted import | Average import Expected imports

Commodity Igvel P 9 level P v%lue P Cvirﬁgr;?ggrg P 2002 P

(1,000 kg) ($/kg) ($1,000) p (1,000 kg)
APPIE e 4,128 $0.86 $3,550 2.52 14,128
APFICOL et 4 2.48 10 0.23 14
Clementine, ortanique, and tangerine ............. 52,176 1.43 74,354 86.32 295,952
Ethrog 160 2.79 446 32.17 1160
Grape . 33,399 426.18 14,234 3.29 352,369
Grapefruit and pummelo ..........cccoceeiiiiiiiiiens 356 0.91 323 3.31 1356
KIWI o 6,080 1.05 6,384 6.91 16,080
Orange .......ccoceeveveenenen. 6,361 1.07 6,776 8.34 16,361
Peach and nectarine ... . 10 0.95 10 0.02 317
Pear and quUINCe .......cccooveeveiieeieiieeee 35,915 0.96 34,478 44.81 458,228
Plum, loquat, persimmon, and plumcot ........... 124 0.99 123 0.54 4513

*|Imports, prices, and percentages of world imports are averages for 1996-2000. Prices are weighted averages converted to 2002 dollars,
using the consumer price index for fresh fruit (from U.S. Bureau of Labor Statistics). Data are from USDA-FAS, “U.S. imports and import values
for various fruit,” except for grapes, which are from Bureau of Census data: 080610, U.S. fresh grape imports. Quantity data for grapes are in
cubic meters; grape prices are in dollars per cubic meter.

1Five-year average.

2Based on the 2000 import level and annual import growth for 2000.
3Based on the 2000 import level and average annual import growth for 1999 and 2000.

4The 2000 import level.

As shown in Table 1, very low
percentages of apple, apricot, cherry,
grape, grapefruit and pummelo, kiwi,
mountain papaya, orange, peach and
nectarine, and plum, loquat,
persimmon, and plumcot imports
undergo cold treatment for Medfly; as a
result, the interim rule will likely not
affect a substantial number of small
importers of these fruits. Thirty-two
percent of ethrogs, 44 percent of pears
and quinces, and 86 percent of
clementines, ortaniques, and tangerines
must be cold treated for Medfly.
Therefore, the interim rule may affect a
substantial number of U.S. importers of
these fruits and we estimate economic
impacts for these fruits. We do not
estimate economic impacts for the
remaining fruits because it is unlikely
that a substantial number of small
importers of those fruits will be
significantly affected by the interim
rule. Furthermore, economic impacts for
ethrogs, pears and quinces, and
clementines, ortaniques, and tangerines
can be considered as representative of
the economic impacts for the other
fruits.

The overwhelming majority of cold-
treated fruit imports are treated aboard
ship while in transit to the United
States, although treatment can also be
carried out at authorized ports. When
cold treatment is conducted in transit,
the treatment period must be met before
unloading. For countries with sailing
times to the United States longer than
the extended treatment periods, the
interim rule will only lead to increases
in cold treatment costs. For countries
with sailing times to the United States
shorter than the extended treatment
periods, the interim rule will lead to

increases in cold treatment and
shipping costs. To account for the
extended treatment periods in these
instances, vessels will either adjust
sailing times to coincide with the length
of the treatment period, sit at the dock,
or go into anchorage near the U.S. port.
As aresult, labor, fuel, and opportunity
costs associated with delaying
shipments of other cargoes will more
than likely be added to shipping
charges.

Costs associated with extending
treatment periods have been estimated
for clementine imports from Spain, in
the clementine RIA cited earlier in this
analysis. We use the same parameters
and methods to estimate additional cold
treatment expenses for clementines,
ortaniques, and tangerines. It costs
approximately $0.50 per day to cold
treat a pallet of fruit at U.S. ports. This
provides an approximate upper bound
on cold treatment costs because most
fruits are cold treated in transit, which
may be less expensive on average. We
therefore use this as our unit cost to
calculate cold treatment expenses in the
analysis.

Historically, the Spanish have
exported clementines, ortaniques, and
tangerines to the United States under
the 11 day (33 °F) or 12 day (34 °F) cold
treatment schedules. As a result,
Spanish clementines, ortaniques, and
tangerines shipped to the United States
will undergo at least 2 to 3 days (34 °F)
of extra cold treatment. We assume the
average bulk shipment will undergo an
additional 2.5 days of cold treatment.
The following daily charges will likely
be added to the cost of shipping
clementines, ortaniques, and tangerines
to the United States: $10,000 chartering

fee (although this fee is highly variable
depending on the availability of bulk
ships); $2,160 docking fee ($0.27 per
metric ton with an average ship size of
8,000 metric tons); $990 fuel at
anchorage fee (five to six tons at $180
per ton); and $0.50 per pallet cold
treatment fee.

These cost figures are based on recent
charges quoted by a representative from
Lauritzen, a company that specializes in
the bulk shipment of fruit. Ninety
percent of clementines, ortaniques, and
tangerines shipments come into the
United States in bulk shipments. Using
a bioeconomic model, which
incorporates variation in clementines
designated for export to the United
States and fruit cutting and rejection of
shipments in Spain according to farm-
level variation in numbers of fruit
infested with Medflies, additional
shipping and cold treatment expenses
averaged $1.23 million (+$15,000, with
95 percent confidence). U.S. imports of
clementines averaged 88,461 metric tons
(+1,042 metric tons). As a result, total
regulatory expenses were $13.92 per
metric ton, or $5.57 per metric ton per
day. Average import price in the United
States was $1.05 per kilogram, thus
import value averaged $92.65 million.
Total regulatory expenses were therefore
1.33 percent of gross value.

These estimates can be used to
estimate regulatory costs associated
with shipments of clementines,
ortaniques, and tangerines from Spain,
Morocco, Israel, and Italy. Applying the
$13.92 per metric ton fee to 95,952
metric tons (Table 1), total regulatory
costs, assuming fruits are cold treated
for an additional 2.5 days on average,
are $1.34 million. To determine whether
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these costs are significant, we estimated
the value of clementine, ortanique, and
tangerine imports for 2002 using the
Spanish clementine import demand
curve estimated in the clementine RIA.
Plugging in the expected 2002 import
level and converting the price to 2002
dollars using the consumer price index
for oranges, including tangerines, gives
a price of $0.84 per kilogram.¢ Using
this expected price, the expected value
of imports for 2002 is approximately
$78.47 million. Additional treatment
expenses associated with the interim
rule amount to only 1.7 percent of this
total and, as a result, the interim rule
will likely not have a significant
negative economic impact on small
importers of clementines, ortaniques,
and tangerines, even in the unlikely
event that importers bear the entire
economic burden.?

We use the same parameters and
methods to estimate additional cold
treatment expenses for ethrogs, pears,
and quinces under the assumption that
these fruits and clementines, ortaniques,
and tangerines have roughly the same
dimensions. For ethrogs, assuming an
additional 2.5 days of cold treatment
and shipping expenses, total regulatory
costs for 2002 came to $2,227. This
amounts to only 0.5 percent of the
estimated value of ethrog imports for
2002 ($446,400), which is based on the
estimated import level (160 metric tons)
and the weighted average price ($2.79
per kilogram) during 1996—2000 (see
Table 1). As a result, the interim rule
will more than likely not have a
significant negative economic impact on
small importers of ethrogs.

For pears and quinces, additional cold
treatment expenses for 2002 came to
$1.3 million, which amounts to 2.32
percent of the estimated value of pear
and quince imports for 2002 ($56
million), based on the estimated import
level (58,228 metric tons) and weighted
average price ($0.96 per kilogram)
during 19962000 (see Table 1). During
1996-2000, 95 percent of the pear and
quince imports from regions with
Medfly came from Argentina, and the
remainder came from China, South
Africa, and Spain. The direct sailing
time from Argentina is approximately
10 days, which is 4 days less than the

5U.S. Bureau of Labor Statistics, ‘“Consumer price
index-oranges, including tangerines, not seasonally
adjusted.” Available on the Internet at http://
data.bls.gov/labjava/outside.jsp?survey=cu.

6 The y-intercept of the demand curve is $3.71
and the coefficient on kilograms of imports is
—3.01E-08.

7 This would be the case, for example, if import
demand was perfectly inelastic and export supply
was perfectly elastic. Available data indicate that
import demand is elastic and that export supply is
not perfectly elastic.

shortest treatment period. As a result,
this rule will add an additional 4 days
of cold treatment and shipping charges
for shipments of pears and quinces to
the United States from Argentina. Total
regulatory expenses for 2002 are $1.30
million, which amounts to 2.32 percent
of the estimated value of pear and
quince imports for 2002 ($56 million),
based on the estimated import level
(58,228 metric tons) and weighted
average price ($0.96 per kilogram)
during 1996-2000 (Table 1).

Countries that import citrus from the
United States may change their cold
treatment guidelines to reflect the
changes being made to our cold
treatment requirements; however, such
changes would only affect U.S.
exporters in the event of a Medfly
outbreak in the continental United
States. Indirect impacts of this rule,
therefore, are highly uncertain and
depend on the probability that Medflies
are introduced and become established,
as well as the regional extent of
outbreaks and the efficiency with which
they are controlled and eradicated.
Because potential economic impacts on
U.S. fruit importers are low relative to
import values and because Medfly
outbreaks within the United States will
more than likely be confined to
particular areas and eradicated
efficiently, this rule will likely not have
a significant negative economic impact
on a substantial number of small
exporters in the United States. However,
in the event of a Medfly outbreak,
exporters who wish to export affected
commodities from areas quarantined for
Medfly should expect to pay an
additional $5.57 per metric ton per day
of extra cold treatment. For example,
exports from quarantined areas on the
west coast to Asia would have to
undergo an additional 2.5 days of cold
treatment; therefore, each metric ton of
affected produce would cost an
additional $13.92 to ship. The same cost
schedule applies to affected
commodities on the east coast destined
for European markets. Because
shipment times from the west coast to
Europe and from the east coast to Asia
are longer than the revised cold
treatment periods, this rule would have
no impact on the cost schedules
associated with those exports.

Summary

With the exception of small importers
of ethrogs, clementines, ortaniques,
pears, quinces, and tangerines, our
analysis shows that the interim rule will
more than likely not significantly affect
a substantial number of small importers
of fruits in the United States. Further,
our analysis shows that the economic

impact on small importers of ethrogs,
clementines, ortaniques, pears, quinces,
and tangerines will more than likely not
be significant. Further, our analysis
shows that the interim rule will not
significantly affect a substantial number
of small fruit exporters. Nonetheless, we
request public comments on our
analysis and invite the submission of
additional data regarding affected
entities, whether small or large.

This interim rule contains no new
information collection requirements.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
7 CFR Part 300

Incorporation by reference, Plant
diseases and pests, Quarantine.

7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, nursery Stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we are amending 7 CFR
Chapter III as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The authority citation for part 300
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CGFR 2.22,
2.80, and 371.3.

2.In §300.1, paragraph (a) is
amended as follows:

a. In paragraph (a)(3), by removing the
word “and”.

b. In paragraph (a)(4), by removing the
period and adding the word *; and” in
its place.

c. By adding a new paragraph (a)(5) to
read as set forth below.
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§300.1 Plant Protection and Quarantine
Treatment Manual.

(a) * *x %

(5) Treatments T107—a, T107—a—1,
T107—c, and T107—f, dated September
2002.

* * * * *

PART 301—DOMESTIC QUARANTINE
NOTICES

3. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 166, 7711, 7712, 7714,
7731, 7735, 7751, 7752, 7753, and 7754; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A-293; sections 301.75-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

4.In §301.78-10, paragraph (b)(3) is
revised to read as follows:

§301.78-10 Treatments.

* * * * *

(b) * *x %

(3) Cold treatment: 14 days at 1.11 °C.
(34 °F.) or below; 16 days at 1.67 °C. (35
°F) or below; or 18 days at 2.22 °C. (36

°F.) or below.
* * * * *

PART 319—FOREIGN QUARANTINE
NOTICES

5. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 166, 450, 7711-7714,
7718, 7731, 7732, and 7751-7754; 21 U.S.C.
136 and 136a; 7 CFR 2.22, 2.80, and 371.3.

6. In § 319.56—-2d, a new paragraph
(b)(8) is added to read as follows:

§319.56-2d Administrative instructions
for cold treatments of certain imported
fruits.

* * * * *

(b) * ok %

(8) Inspection of fruits after cold
treatment for Mediterranean fruit fly. An
inspector will sample and cut fruit from
each shipment cold treated for
Mediterranean fruit fly (Medfly) to
monitor treatment effectiveness. If a
single live Medfly in any stage of
development is found, the shipment
will be held until an investigation is
completed and appropriate remedial
actions have been implemented. If
APHIS determines at any time that the
safeguards contained in this section do
not appear to be effective against the
Medfly, APHIS may suspend the
importation of fruits from the
originating country and conduct an

investigation into the cause of the
deficiency.
* * * * *

Done in Washington, DG, this 8th day of
October, 2002.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02—26063 Filed 10-11-02; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service

7 CFR Part 1942
RIN 0570-AA32

Rural Business Enterprise Grants and
Television Demonstration Grants

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Final rule.

SUMMARY: The Rural Business-
Cooperative Service (RBS) adopts its
interim rule published May 16, 2001 (66
FR 27013-27014), as a final rule without
change. This action makes the revision
to the definition of small and emerging
private business enterprise final. The
intended effect will ensure that grantees
can assist small businesses in rural areas
without eligibility restrictions for the
use of technological innovations or
commercialization of new products or
processes.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Amy Cavanaugh, Rural Development
Specialist, Specialty Lenders Division,
Rural Business-Cooperative Service,
U.S. Department of Agriculture, STOP
3225, 1400 Independence Ave. SW,
Washington, DC 20250, Telephone (202)
690—2516. The TDD number is (800)
877-8339 or (202) 708-9300.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been determined to be
non-significant and has not been
reviewed by the Office of Management
and Budget.

Programs Affected

The Catalog of Federal Domestic
Assistance number for the program
impacted by this action is 10.769, Rural
Development Grants.

Paperwork Reduction Act

There are no reporting and
recordkeeping requirements associated
with this rule.

Intergovernmental Review

The Rural Business Enterprise Grant
(RBEG) Program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. RBS will conduct
intergovernmental consultation in the
manner delineated in RD Instruction
1940-J, “Intergovernmental Review of
Rural Development Programs and
Activities,” and in 7 CFR part 3015,
subpart V.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-602), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial
number of small entities. New
provisions included in this rule will not
impact a substantial number of small
entities to a greater extent than large
entities. Therefore, a regulatory
flexibility analysis was not performed.

Civil Justice Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. In accordance with this rule: (1)
All State and local laws and regulations
that are in conflict with this rule will be
preempted; (2) retroactive effect will be
given to this rule starting August 11,
1988; and (3) administrative
proceedings in accordance with the
regulations of the Agency at 7 CFR part
11 must be exhausted before bringing
suit in court challenging action taken
under this rule unless those regulations
specifically allow bringing suit at an
earlier time.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
RBS has determined that this proposed
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq, an Environmental
Impact Statement is not required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RBS must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
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mandates” that may result in
expenditures to State, local or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of
UMRA generally requires RBS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Executive Order 13132

It has been determined under
Executive Order 13132, Federalism, that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The provisions contained in this rule
will not have a substantial direct effect
on States or their political subdivisions
or on the distribution of power and
responsibilities among the various
levels of government.

Background

This regulatory package is an RBS
initiative to make the RBEG Program
more effective at stimulating economic
development by reducing certain
eligibility requirements for small and
emerging private business enterprises
(small business) located in rural areas.
There has been much confusion on the
definition of small business since it was
first published in the Federal Register
on August 11, 1988. At that time, the
RBEG Program was called the Industrial
Development Grant Program. The name
of the program was changed in 1992 and
still contained the small and emerging
business definition. The RBEG Program
has been administered by two separate
agencies since inception of the program.
The Farmers Home Administration
(FmHA) originally administered the
RBEG Program. In 1996, it was
transferred to RBS. FmHA
misinterpreted the definition of small
and emerging business in its regulations
as only needing to meet the first two
parts of the definition in order to be
eligible for assistance and funded grants
based on this misinterpretation. RBS has
recently determined that the FmHA
interpretation is not consistent with the
actual regulatory language. Therefore,
the Agency wants to correct the
definition language and make it
retroactive from August 11, 1988, so the

revised definition will be applicable to
existing grants. Retroactive application
of the definition will validate existing
grants, which might not otherwise have
been eligible under a strict application
of the regulatory criteria defining a
small business. This will ultimately
streamline the regulation and reduce the
burden to the applicant in meeting the
restricted definition.

Discussion of Comments

This rule was published in the
Federal Register as an interim rule on
May 16, 2001 (66 FR 27013-27014).
There were five comments received
regarding the small and emerging
private business enterprise definition
change. Three comments were actually
requests for general program
information. One comment concerned
the need to do a survey to prove that
those benefiting from the program were
all low-income residents. There is no
such regulatory requirement in the
RBEG Program. This program directly
benefits small businesses rather than
residents. The last comment suggested
that for-profit business enterprises be
eligible to receive grant funds to do
technical assistance services. The
authorizing statute for the RBEG
program, section 310B(c) of the
Consolidated Farm and Rural
Development Act, 7 U.S.C. 1932(c), only
allows for private nonprofit
corporations and public bodies, which
includes Federally recognized Indian
Tribes, to be eligible to receive grant
funds. However, if a grantee does not
have the expertise, it may contract with
a for-profit business to provide the
necessary technical assistance services
to the benefiting small businesses.

List of Subjects in 7 CFR Part 1942

Business and industry, Grant
programs—Housing and community
development, Industrial park, Rural
areas.

PART 1942—ASSOCIATIONS

Accordingly, the interim rule
amending 7 CFR part 1942 which was
published May 16, 2001 (66 FR 27013—
27014), is adopted as a final rule
without change.

Dated: October 4, 2002.

Thomas C. Dorr,

Under Secretary, Rural Development.

[FR Doc. 02-26108 Filed 10-11-02; 8:45 am)|]
BILLING CODE 3410-XY—P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
Rural Utilities Service

7 CFR Part 4284
RIN 0570-AA37

Rural Business Opportunity Grants;
Definition of “Rural and Rural Area”

AGENCY: Rural Business-Cooperative
Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Business-
Cooperative Service (RBS) revises its
regulation to amend the definition of
rural and rural area. This action is
needed to comply with the amendment
to Section 343(a) of the Consolidated
Farm and Rural Development Act (7
U.S.C. 1991(a)) made by Section 6020 of
the Farm Security and Rural Investment
Act of 2002. The intended effect of this
action is to provide a consistent
definition of rural and rural area for
programs administered by RBS under
the Rural Community Advancement
Program. This action will result in
additional eligible areas and demand for
the RBOG Program.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Amy Cavanaugh, Rural Development
Specialist, Specialty Lenders Division,
Rural Business-Cooperative Service,
U.S. Department of Agriculture, STOP
3225, 1400 Independence Ave., SW.,
Washington, DC 20250, Telephone (202)
690-2516. The TDD number is (800)
877-8339 or (202) 708-9300.
SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
non-significant under Executive Order
12866 and was reviewed by the Office
of Management and Budget (OMB).

Programs Affected

The Catalog of Federal Domestic
Assistance number for the program
impacted by this action is 10.773, Rural
Business Opportunity Grants.

Paperwork Reduction Act

There are no reporting and
recordkeeping requirements associated
with this final rule.

Intergovernmental Review

The Rural Business Opportunity
Grants Program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. RBS will conduct
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intergovernmental consultation in the
manner delineated in RD Instruction
1940-J, “Intergovernmental Review of
Rural Development Programs and
Activities,” and in the notice related to
7 CFR part 3015, subpart V (48 FR
29115, June 24, 1983).

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-602), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial
number of small entities. New
provisions included in this rule will not
impact a substantial number of small
entities to a greater extent than large
entities. Therefore, a regulatory
flexibility analysis was not performed.

Civil Justice Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. In accordance with this rule: (1)
All State and local laws and regulations
that are in conflict with this rule will be
preempted, (2) no retroactive effect will
be given to this rule, and (3)
administrative proceedings in
accordance with 7 CFR part 11 must be
exhausted before bringing suit in court
challenging action taken under this rule,
unless those regulations specifically
allow bringing suit at an earlier time.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
RBS has determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment, and, in
accordance with the National
Environmental Policy Act of 1969, Pub.
L 91-190, an Environmental Impact
Statement is not required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RBS must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
expenditures to State, local or tribal
governments, in the aggregate, or to the
private sector of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of
UMRA generally requires RBS to
identify and consider a reasonable

number of regulatory alternatives and
adopt the least costly, more cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title IT of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Executive Order 13132, Federalism

It has been determined under
Executive Order 13132, Federalism, that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The provisions contained in this rule
will not have a substantial direct effect
on States or their political subdivisions
or on the distribution of power and
responsibilities among the various
levels of government.

Background

This regulatory package is an
initiative mandated from Congress to
provide a consistent definition of rural
and rural area for programs
administered by RBS under the Rural
Community Advancement Program.
This action will increase eligible areas
and demand for the Rural Business
Opportunity Grants Program by
amending the definition of rural and
rural areas. The current definition of
rural and rural areas limits eligible areas
to any area of a State that is not within
the boundaries of a city with a
population in excess of 10,000
inhabitants. The amended definition
will increase the eligible area to 50,000
or less inhabitants.

List of Subjects in 7 CFR Part 4284

Business and industry, Economic
development, Grant programs—Housing
and community development, Rural
areas.

Accordingly, Chapter XLII, title 7, of
the Code of Federal Regulations is
amended as follows:

PART 4284—GRANTS

1. The authority citation for part 4284
is revised to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 1989, 7
U.S.C. 1991, 16 U.S.C. 1005.

Subpart G—Rural Business
Opportunity Grants

2. Section 4284.603 is amended by
revising the definition of “‘rural and
rural area” to read as follows:

8§4284.603 Definitions.
* * * * *

Rural and rural area. Any area other
than a city or town that has a population
of greater than 50,000 inhabitants
including the urbanized area contiguous
and adjacent to such a city or town. The
population figure used must be in
accordance with the latest decennial

census of the United States.
* * * * *

Dated: October 4, 2002.
Thomas C. Dorr,
Under Secretary, Rural Development.
[FR Doc. 02—26109 Filed 10-11-02; 8:45 am]
BILLING CODE 3410-XY-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 145

Commission Records and Information

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (the
“Commission” or “CFTC”) has adopted
amendments to Part 145 of its rules,
which governs Commission records and
information. These amendments are
necessary to conform Part 145 to recent
amendments to the Commission’s Part 3
rules and recent changes in the
organizational structure of Commission
staff.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Deputy Director, or
Michael A. Piracci, Attorney-Advisor,
Compliance and Registration Section,
Division of Clearing and Intermediary
Oversight, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5430.

SUPPLEMENTARY INFORMATION:

I. Background

On May 30, 2002, the Commission
adopted amendments to its Part 3 rules
governing the registration of
intermediaries in the futures industry.
These amendments were adopted to
facilitate the change from a paper-based
registration system to an online
registration system.! Although

1The National Futures Association (“NFA”)
began processing applications for almost all
registration categories through the online
registration system on June 3, 2002. Agricultural
trade option merchants as well as applicants for
registration as futures commission merchants and
introducing brokers pursuant to Section 4f(a)(2) of
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applications are now filed electronically
through NFA’s online registration
system, the Commission’s rules and
NFA’s rules both retain the same titles
for the forms that applicants and
registrants are required to file as those
used under the previous paper-based
system.2 The online forms do not,
however, retain the line item numbering
from the paper forms. The online forms,
instead, contain headings for the
sections that include fillable text boxes
and check-off boxes for submitting the
required information.

Commission Rule 145.6(b)(2) provides
that fingerprint cards and
supplementary attachments filed in
response to certain items on the
registration forms generally will not be
available for public inspection. The item
numbers of the registration forms
referenced in the rule include requests
for information regarding, among other
things: (1) Disciplinary history; (2)
social security number; (3) any pending
or anticipated actions; and (4) the
reasons for termination of a registrant or
principal.

As noted above, the online forms no
longer number the line items required to
be completed, but do contain section
headings. Accordingly, Rule 145.6(b)(2)
has been amended to include the
relevant sections of the online forms for
which the supplementary filings are not
available for public inspection. No
change has been made, however, in the
type of information that generally will
not be made available. For example, the
rule previously cited to items 6—9 and
14-21 on Form 8-R, which asked for
personal identifying information, such
as the individual’s social security
number and date of birth, and a
disciplinary history, respectively. The
rule has been amended to provide that,
additionally, supplementary
attachments filed in response to the
“Personal Information’” and the
“Disciplinary Information” sections of
Form 8-R will not generally be available
for public inspection.

The Commission has also adopted
certain technical amendments to Part
145. For example, the Commission has
amended Appendix A to Part 145 so as
to reference the appropriate divisions of
the Commission, the names of which

the Commodity Exchange Act (notice-registration of
securities broker-dealers whose only futures-related
activity involves security futures products) still file
paper applications.

2These forms include, among others: Form 7-R
(application for registration as a futures commission
merchant, introducing broker, commodity pool
operator, and commodity trading advisor); Form 8-
R (application for registration as an associated
person, floor broker, and floor trader, and for being
listed as a principal of a registrant); and Form 7—
W (withdrawal from firm registration).

have changed as a result of the
reorganization of the Commission’s
staff, effective July 1, 2002.

I1. Related Matters

Administrative Procedure Act

The Commission has determined that
the amendments discussed herein relate
solely to agency organization,
procedure, and practice. Accordingly,
the provisions of the Administrative
Procedure Act that generally require
notice of proposed rulemaking and that
provide other opportunities for public
participation are not applicable.? The
Commission further finds that, because
the amendments have no adverse effect
upon a member of the public, there is
good cause to make them effective
immediately upon publication in the
Federal Register.*

Lists of Subjects in 17 CFR Part 145

Confidential business information,
Freedom of information.

For the reasons discussed in the
foregoing, the Commission hereby
amends Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 145—COMMISSION RECORDS
AND INFORMATION

1. The authority citation for Part 145
continues to read as follows:

Authority: Pub. L. 99-570, 100 Stat. 3207;
Pub. L. 89-554, 80 Stat. 1561-1564 (5 U.S.C.
552); Sec. 101(a), Pub. L. 93—463, 88 Stat.
1389 (5 U.S.C. 4a(j)); unless otherwise noted.

2. Section 145.6 is amended as
follows:

a. By revising paragraph (b)(2) to read
as follows:

§145.6 Commission offices to contact for
assistance; registration records available.
* * * * *

(b) * % %

(2) The fingerprint card and any
supplementary attachments filed in
response to:

(1) Items 6-9, 14—21, the ‘“Personal
Information,” or the “Disciplinary
Information” sections on Form 8-R;

(ii) Item 3 on Form 8-S;

(iii) Items 3-5, 9—11, the “Withdrawal
Reasons,” the “Disciplinary
Information,” or the ‘“Matter
Information” sections on Form 8-T;

(iv) Items 9—10 on Form 7-R;

(v) Item 7 and the “Additional
Customer Information” section on Form
7-W; and

(vi) Item 7 on Form 8—W generally
will not be available for public
inspection and copying unless such

35 U.S.C. 553(b)(3)(A) (1994).
4 See 5 U.S.C. 553(d)(3) (1994).

disclosure is required under the
Freedom of Information Act. Changes or
corrections to those items reported on
Form 3-R will be treated similarly.
When such fingerprint cards or
supplementary attachments are on file,
the FOI, Privacy and Sunshine Acts
compliance staff will decide any request
for access in accordance with the
procedures set forth in §§ 145.7 and
145.9.

3. Part 145 Appendix A paragraph (a)
is amended by removing ““Office of
Public Affairs” and adding in its place
“Office of External Affairs”.

4. Part 145 Appendix D paragraph (c)
is amended by removing “Office of
Public Affairs” and adding in its place
“Office of External Affairs”.

Issued in Washington, DC, on October 9,
2002, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 02-26124 Filed 10-11-02; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 650
[FHWA Docket No. FHWA—2000-7122]
RIN 2125-AE88

Discretionary Bridge Candidate Rating
Factor

AGENCY: Federal Highway
Administration (FHWA) DOT.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulation on the discretionary bridge
program rating factor in order to
incorporate several administrative
considerations that have proven
effective in the project selection process
and to update the rating factor formula
to reflect the most current highway
system designation. The changes make
the selection process easier for the
FHWA to administer and the
application process easier for the States
to understand. Except for the formula
change for defense highway status, these
changes only incorporate selection
procedures that have been used
effectively for many years. In addition,
formerly designated defense highway
bridges are included in the national
highway system designation, so the
formula change will have minimal
impact. None of the changes have an
appreciable effect on either program
eligibility or the application process.
DATES: This rule is effective on
November 14, 2002.
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FOR FURTHER INFORMATION CONTACT: Mr.
Steven L. Ernst, Office of Bridge
Technology, 202—366—4619, or Mr.
Steven Rochlis, Office of the Chief
Counsel, 202-366-1395, FHWA, 400
Seventh Street, SW., Washington, DC
20590. Office hours are from 7:45 a.m.
to 4:15 p.m., e. t., Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access

Internet users may access all
comments received by the U.S. DOT
Dockets, Room PL—401, by using the
universal resources locator (URL): http:/
/dms.dot.gov. It is available 24 hours
each day, 365 days each year. Please
follow instructions online for more
information and help.

An electronic copy of this document
may be downloaded using a modem and
suitable communications software from
the Government Printing Office’s
Electronic Bulletin Board Service at
(202) 512—-1661. Internet users may
reach the Office of the Federal Register’s
home page at http://www.archives.gov
and at the Government Printing Office’s
web page at http://www.access.gpo.gov/
nara.

Background

This rule implements 23 U.S.C.
144(g), as amended by sections 1109
and 1311 of the Transportation Equity
Act for the 21st Century (TEA-21),
Public Law 105-178, 112 Stat. 107
(1988). Section 161 of the Surface
Transportation Assistance Act of 1982
(STAA), Public Law 97-424, 96 Stat.
2097, at 2135, directed the Secretary of
Transportation (Secretary) to establish a
rating factor for each discretionary
bridge program candidate based on
seven specific items. Section 1311 of the
TEA-21, as added by Public Law 105—
206, 112 Stat. 836 (1998), requires the
Secretary to establish criteria for all
discretionary programs, including the
discretionary bridge program. On
November 17, 1983, using the criteria
from the STAA, the FHWA issued a
final rule on the discretionary bridge
regulations (48 FR 52292).

The funding for the discretionary
bridge program is derived from contract
authority for the bridge program
provided in section 1101(a)(3) of the
TEA-21. The allocation of the
discretionary bridge funding by fiscal
year for the discretionary bridge
program is codified at 23 U.S.C.
144(g)(1).

This final rule is based on the notice
of proposed rulemaking (NPRM)
published on January 22, 2002, at 67 FR
2837 where the FHWA requested
comments on proposed revisions to the

regulation on the discretionary bridge

program rating factor. This final rule is
based on the NPRM and all comments

received in response to the NRPM.

These revisions in this final rule
incorporate several administrative
considerations that have proven
effective in the project selection process
and will update the rating factor
formula to reflect the most current
highway system designation. These
changes will:

(1) Require that candidate projects be
ready to begin construction in the fiscal
year in which funds are available for
obligation. This will incorporate the
administrative practice that has proven
effective to provide that candidate
projects are sufficiently developed and
ready for construction and that funds
are used in a timely manner. Projects
that are not ready for construction may
languish for years, encountering design,
environmental, or funding problems
that tie up scarce Federal funding and
deny funding for other projects which
are ready to build.

(2) Permit additional funds
contributed from local, State, county, or
private sources or donations from third
parties which reduce the total cost or
Federal contribution to a project to be
used to reduce the total cost for use in
the rating factor formula. Reducing the
total project cost with additional State,
local or third party contributions
provides an efficient and equitable
assessment of the non-Federal
participation, over and above the usual
State match. This also continues the
FHWA commitment to provide an
accurate cost-benefit analysis of
candidate projects.

(3) Disallow any discretionary
allocation to a State that has transferred
Highway Bridge Replacement and
Rehabilitation Program funds to other
categories of Federal funding in the
previous fiscal year. Transferring bridge
funds to other categories is an
indication that a State does not have a
pressing need for bridge funds. This
administrative requirement has been
used effectively to assure that States
first exhaust their regularly apportioned
bridge funds before applying for
discretionary funds.

(4) Change the term “D” in the rating
factor formula from defense highway
status to “N”’ for national highway
system status (NHS). This change is
necessary because the defense highways
are no longer a recognized national
system. The factor “D” originated in
section 161 of the STAA of 1982, and
data is no longer collected for this item.
Using the national highway system
status is a reasonable alternative, since
the NHS is recognized as the nation’s

premier highway system in 23 U.S.C.
103, and one criteria in the code is that
the NHS “meets national defense
requirements.” In addition, formerly
designated defense highway bridges are
included in the national highway
system, and this change will have little
effect on project rankings or selection.

In light of the events of September 11,
2001, and the heightened awareness of
security issues, we have determined that
discretionary bridge funds could be
used for security improvements on
eligible bridges.

Discussion of Comments

In response to the NRPM published
on January 22, 2002, at 67 FR 2837, we
received six comments to the docket.
These comments were from three State
DOTs, one city DOT, and two private
individuals. The following is a summary
and discussion of these comments:

One commenter suggested that the
FHWA reduce the requirement that the
cost of one bridge must be $10 million
to be eligible. This is a statutory
requirement and cannot be changed by
regulation.

There were four comments
concerning the proposal to disallow any
discretionary allocation to a State that
has transferred its Highway Bridge
Replacement and Rehabilitation
Program funds to other categories of
Federal funding in the previous fiscal
year. Two commenters supported the
proposed change, and two commenters
considered the change overly restrictive.
We feel that transferring bridge funds to
other categories is an indication that a
State does not have a pressing need for
bridge funds, and that this requirement
is therefore not overly restrictive.

There were five comments concerning
the change of the term “D” in the rating
factor formula from defense highway
status to “N” for national highway
system status (NHS). Three commenters
supported the change. One commenter
suggested using the strategic highway
network (STRAHNET) indicator to
replace the term “D.” One commenter
suggested that no distinction be made
between NHS and non-NHS bridges.
One commenter suggested that bridges
over the NHS should also be considered
in this term. We believe that using the
STRAHNET indicator is overly
restrictive and that the change to use the
NHS for this term is sufficiently broad
to meet national defense requirements.

There were four comments
questioning the clarity of the use of the
words “leveraged funds” as a means to
reduce the total project cost for use in
the rating factor formula. Three
commenters supported the change. One
comment thought that this change
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would allow the use of “creative
financing” or “Federal innovative
financing techniques.” We agree that the
use of the term “leverage” requires
clarification. It is the FHWA'’s intent
that only funding or contributions from
State, county, local, or private sources
be considered as a special consideration
under § 650.709. These additional funds
or contributions must be non-Federal.
This final rule clarifies that the FHWA'’s
intent is to give consideration to
additional non-Federal contributions
made to a project by the project sponsor
or third parties. One commenter in
support of using leveraged funds
suggested that the FHWA add a term to
the formula to reflect the change. The
FHWA concluded that this change
would over-complicate the formula, and
therefore the formula will not be
changed, but additional contributions
from non-Federal sources will be
allowed to reduce the total project cost
to compute the rating factor.

There were two comments about the
requirement that projects be ready for
construction within the fiscal year for
which funds are requested. Both of
these commenters indicated that the
term “‘ready for construction” is not
well defined and may be overly
restrictive. On the contrary, it is our
intent that projects be ready to advertise
for bids and that funds be obligated
within the fiscal year for which such
funds are requested. Additionally, the
term ‘‘ready for construction” is meant
to be the least restrictive way to capture
this intent.

Section-by-Section Analysis

Section 650.703 Eligible Projects

Paragraph (b) is revised to require that
only those projects not previously
selected which will be ready to begin
construction in the fiscal year in which
funds are available for obligation will be
eligible for funding. This incorporates
the administrative practice that has
proven effective to provide that
candidate projects are sufficiently
developed and ready for construction
and that funds are used in a timely
manner. Projects that are not ready for
construction may languish for years,
encountering design, environmental, or
funding problems that tie up scarce
Federal funding and deny funding for
other projects that are ready to build.

Paragraph (c) is added to make any
State that has transferred Highway
Bridge Replacement and Rehabilitation
funds to other fund categories ineligible
for following fiscal year funding.
Transferring bridge funds to other
categories is an indication that a State
does not have a pressing need for bridge

funds. This administrative requirement
has been used effectively to assure that
States first exhaust their regularly
apportioned bridge funds before
applying for discretionary funds.

Section 650.707

In paragraph (b) the term “D”,
“Defense Highway System Status,” is
changed to “N”, “National Highway
System Status.” This revision brings the
formula in line with the current
definition of the Federal-Aid Highway
Systems found in 23 U.S.C. 103.

Section 161 of the Surface
Transportation Assistance Act of 1982
(STAA) required the Secretary of
Transportation to develop a selection
process for discretionary bridges
authorized to be funded under 23 U.S.C.
144(g). Section 161 further outlined the
seven criteria that must be considered in
evaluating bridge eligibility. One of
these seven criteria was the “defense
highway system status.”

Created under the Defense Highway
Act of 1941 (Public Law 77-295, 55 Stat.
765), the Defense Highway System was
designed to be a “strategic network of
highways that conforms to routes
designated on the diagrammatic map of
principal highway traffic routes of
military importance, dated October 25,
1940, revised to May 15, 1941, and
approved by the Secretary of War.”

Since the passage of the STAA of
1982, the Defense Highway System is
now an element of the National
Highway System, created by the
Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA), Public
Law 102-240, 105 Stat. 1914 (1991).
Section 1006 of the ISTEA redefined the
Federal-aid Highway System to include
the Interstate System and the National
Highway System. One of the
components of the National Highway
System is ““a strategic highway network
consisting of a network of highways that
are important to the United States
strategic defense policy and that provide
defense access, continuity, and
emergency capabilities of the movement
of personnel, materials, and equipment
in both peacetime and wartime. The
highways may be on or off the Interstate
System and shall be designated by the
Secretary in consultation with the
appropriate Federal agencies and the
States.”” (23 U.S.C. 103(b)(2)(D)).

In comparing the components that
make up the National Highway System
to the elements of the former Defense
Highway System, the “‘strategic network
of highways” is an essential element of
both of these highway systems.
Therefore, the elements of the former
Defense Highway System make up one
of the components of what is now

Rating Factor

referred to as the National Highway
System. Consequently, by changing the
definition of the factor “D” in the
formula from the Defense Highway
System Status to “N” for National
Highway System Status, we do not
change the original intent of the formula
asestablished in the ISTEA.

Section 650.709 Special
Considerations

Paragraph (a) is revised so that
additional funds or contributions made
by local, State, county, or private
sources may be used to reduce the total
project cost to calculate the rating factor.
Reducing the total project cost with
these additional funds provides an
efficient and equitable assessment of the
non-Federal participation, over and
above the usual State match. This also
continues the FHWA commitment to
provide an accurate cost-benefit analysis
of candidate projects.

Paragraph (c) is revised so that only
those continuing projects which will be
ready to begin construction in the fiscal
year in which funds are available for
obligation will be considered for
funding. This extends the requirement
established in section 650.703(b) so that
previously selected projects must be
ready for construction to the same
extent as new projects. As with new
projects, previously selected projects
that are not ready for construction tie up
Federal funds that can be used for
ready-to-build projects.

Rulemaking Analysis and Notices

Executive Order 12866 (Regulatory
Planning and Review) and U.S. DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 nor significant within the
meaning of the U.S. Department of
Transportation’s regulatory policies and
procedures. It is anticipated that the
economic impact of this rulemaking will
be minimal. These changes will not
adversely affect, in a material way, any
sector of the economy. In addition, these
changes will not interfere with any
action taken or planned by another
agency and would not materially alter
the budgetary impact of any
entitlements, grants, user fees, or loan
programs. These proposed changes will
not affect the total Federal funding
available. Consequently, a full
regulatory evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
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rule on small entities, such as city and
county governments. The modifications
are substantially dictated by the
statutory provisions of 23 U.S.C. and the
TEA-21 and will substantially improve
the selection process. Accordingly, the
FHWA hereby certifies that this action
will not have a significant economic
impact on a substantial number of small
entities for the purposes of the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rule will not impose a Federal
mandate resulting in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year (2
U.S.C. 1531 et seq.).

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999, and it has
been determined this action does not
have a substantial direct affect or
sufficient federalism implications on
States that would limit the
policymaking discretion of the States.
Nothing in this document directly
preempts any State law or regulation.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000, and believes it will
not have substantial direct effects on
one or more Indian tribes; will not
impose substantial direct compliance
costs on Indian tribal governments; and
will not preempt tribal law. Therefore,
a tribal summary impact statement is
not required.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of

Rating Factor (RF) =

information they conduct, sponsor, or
require through regulations. The FHWA
has determined that this rule does not
contain collection of information
requirements for the purposes of the
PRA.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4347) and has determined
that this action will not have any effect
on the quality of the environment.

Executive Order 12630 (Taking of
Private Property)

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Government Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in section 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this action under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or safety that may
disproportionately affect children.

Executive Order 13211 (Energy Effects)

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory

action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

List of Subjects in 23 CFR Part 650

Bridges, Grant programs—
transportation, Highways and roads,
Reporting and recordkeeping
requirements, Soil conservation.

Issued on: October 4, 2002.
Mary E. Peters,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA amends title 23, Code of Federal
Regulations, part 650, subpart G as set
forth below:

PART 650—BRIDGES, STRUCTURES,
AND HYDRAULICS [REVISED]

1. Revise the authority citation for
part 650 to read as follows:

Authority: 23 U.S.C. 109(a) and (h), 144,
151, 315, and 319; 33 U.S.C. 401, 491 et seq.;
511 et seq.; sec. 4(b) of Pub. L. 97-134, 95
Stat. 1699 (1981); sec. 161 of Pub. L. 97—424,
96 Stat. 2097, at 3135 (1983); sec. 1311 of
Pub. L. 105-178, as added by Pub. L. 105—
206, 112 Stat. 842 (1998); 23 CFR 1.32; 49
CFR 1.48(b); E.O. 11988 (3 CFR, 1977 Comp.,
p. 117); Department of Transportation Order
5650.2, dated Apl‘il 23,1979 (44 FR 24678).

2. Revise §650.703(b) and add
§650.703(c) to read as follows:

§650.703 Eligible projects.

* * * * *

(b) After November 14, 2002 only
candidate bridges not previously
selected with a computed rating factor
of 100 or less and ready to begin
construction in the fiscal year in which
funds are available for obligation will be
eligible for consideration.

(c) Projects from States that have
transferred Highway Bridge
Replacement and Rehabilitation funds
to other funding categories will not be
eligible for funding the following fiscal
year.

3. Revise §650.707(a) and (b) to read
as follows:

§650.707 Rating factor.

(a) The following formula is to be
used in the selection process for ranking
discretionary bridge candidates.

SR TPC [, Unobligaled HBRRP Balance []

N ADT Total HBRRP Funds Received B
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The lower the rating factor, the higher
the priority for selection and funding.

(b) The terms in the rating factor are
defined as follows:

(1) SR is Sufficiency Rating computed
as illustrated in appendix A of the
Recording and Coding Guide for the
Structure Inventory and Appraisal of the
Nation’s Bridges, USDOT/FHWA (latest
edition); (If SR is less than 1.0, use
SR=1.0);

(2) ADT is Average Daily Traffic in
thousands taking the most current value
from the national bridge inventory data;

(3) ADTT is Average Daily Truck
Traffic in thousands (Pick up trucks and
light delivery trucks not included). For
load posted bridges, the ADTT
furnished should be that which would
use the bridge if traffic were not
restricted. The ADTT should be the
annual average volume, not peak or
seasonal;

(4) N is National Highway System
Status. N=1 if not on the National
Highway System. N=1.5 if bridge carries
a National Highway System road;

(5) The last term of the rating factor
expression includes the State’s
unobligated balance of funds received
under 23 U.S.C. 144 as of June 30
preceding the date of calculation, and
the total funds received under 23 U.S.C.
144 for the last four fiscal years ending
with the most recent fiscal year of the
FHWA'’s annual call for discretionary
bridge candidate submittals; (if
unobligated HBRRP balance is less than
$10 million, use zero balance);

(6) TPC is Total Project Cost in
millions of dollars;

(7) HBRRP is Highway Bridge
Replacement and Rehabilitation
Program;

(8) ADT' is ADT plus ADTT.

* * * * *

4. In §650.709, revise paragraphs (a)
and (c) to read as follows:

§650.709 Special considerations.

(a) The selection process for new
discretionary bridge projects will be
based upon the rating factor priority
ranking. However, although not
specifically included in the rating factor
formula, special consideration will be
given to bridges that are closed to all
traffic or that have a load restriction of
less than 10 tons. Consideration will
also be given to bridges with other
unique situations, and to bridge
candidates in States that have not
previously been allocated discretionary
bridge funds. In addition, consideration
will be given to candidates that receive
additional funds or contributions from
local, State, county, or private sources,
but not from Federal sources which

reduce the total Federal cost or Federal
share of the project. These funds or
contributions may be used to reduce the
total project cost for use in the rating

factor formula.
* * * * *

(c) Priority consideration will be
given to the continuation and
completion of projects previously begun
with discretionary bridge funds which
will be ready to begin construction in
the fiscal year in which funds are
available for obligation.

[FR Doc. 02-26130 Filed 10-11-02; 8:45 am)]
BILLING CODE 4910-22-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 103
RIN 1076-AE29

Loan Guaranty, Insurance, and Interest
Subsidy; Correction

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule; correction.

SUMMARY: The Office of Economic
Development, Bureau of Indian Affairs
published a final rule in the Federal
Register of January 17, 2001. We are
amending this rule to correct wording
on how BIA calculates interest subsidy
payments in the Loan Guaranty,
Insurance and Interest Subsidy Program.
The current wording is inaccurate and
potentially misleading. This change will
make clear that BIA retains the
flexibility to recover administrative
costs in establishing an interest rate.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
George Gover, Director, Office of
Economic Development Programs, 202—
208-5324.

SUPPLEMENTARY INFORMATION: The final
rule was published in the Federal
Register on January 17, 2001 (66 FR
3861) with an effective date of April 17,
2001. One feature of the Program,
interest subsidy, lets qualified
borrowers seek reimbursement of a
portion of the interest they pay on a
loan guaranteed or insured by BIA.
Section 103.22 addresses how BIA
calculates the amount of the
reimbursement. Section 103.22 is
supposed to follow the statutory scheme
established in 25 U.S.C. 1511, which
directs BIA to pay a borrower the
difference between the lender’s rate and
the interest rate established in 25 U.S.C.
1464 (i.e., the interest rate that BIA

would charge a borrower if BIA were
making the loan itself). Section 103.22
inadvertently suggests that the
calculation of an interest rate under 25
U.S.C. 1464 would equal the rate the
Secretary of the Treasury sets. See, 25
U.S.C. 1464(a). Section 103.22 fails to
account for the flexibility that Interior
has to increase this interest rate to
recover associated administrative costs.
See, 25 U.S.C. 1464(b). BIA has not
historically used 25 U.S.C. 1464(b) to
increase an interest rate established
under 25 U.S.C. 1464(a), but it has never
consciously abandoned the right to do
so.

This document contains a correction
to the final regulation, 25 CFR part 103,
which was published in the Federal
Register, Doc. 01-1249, on January 17,
2001 (66 FR 3861).

List of Subjects in 25 CFR 103
Indians—Insurance, Interest subsidy,

and Loan guaranty.

Accordingly, 25 CFR part 103, subpart
C is corrected by making the following
correcting amendment:

Subpart C—lInterest Subsidy

1. The authority citation for Subpart
C continues to read as follows:

Authority: 25 U.S.C. 1498, 1511.

2.In §103.22, in the first sentence,
remove the words “by the Secretary of
the Treasury.”

Dated: October 8, 2002.
Neal A. McCaleb,
Assistant Secretary—Indian Affairs.
[FR Doc. 02—26163 Filed 10-11-02; 8:45 am]
BILLING CODE 4310-XN-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 46

[T.D. ATF-472a]

RIN 1512-AC59

Delegation of Authority; Correction

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to a final rule published by
the Bureau of Alcohol, Tobacco and
Firearms in the February 7, 2002,
Federal Register. The final rule
concerned the delegation of the
Director’s authorities in two parts of the
Bureau’s tobacco regulations. The final
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rule did not contain an amendatory
instruction for one section of the
miscellaneous regulations relating to
tobacco products and cigarette papers
and tubes.

DATES: This rule is effective October 15,
2002.

FOR FURTHER INFORMATION CONTACT:
Robert Ruhf, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue
NW., Washington, DC 20226; telephone
202-927-8210.

SUPPLEMENTARY INFORMATION:

Background

We published a final rule (T.D. ATF
472) in the Federal Register on February
27,2002, (67 FR 8878) placing all of the
Director’s delegated authorities in parts
45 and 46 of title 27 of the Code of
Federal Regulations with the
“appropriate ATF officer.” The final
rule also removed references to specific
officers subordinate to the Director.

Along with T.D. ATF 472, we
published ATF Order 1130.28,
Delegation of the Director’s Authorities
in 27 CFR Parts 45 and 46, which
delegated certain of these authorities to
the appropriate organizational level.
The issuance of Order 1130.28
consolidated all delegations of authority
into one delegation instrument. This
action simplified the process for
determining which ATF officer is
authorized to perform a particular
function and will facilitate the updating
of such delegations in the future.

Need for Correction

As published, T.D. ATF 472 did not
amend 27 CFR 46.8, Data to be shown
in claim. Paragraph 13 of the final rule’s
amendatory instructions should have
contained an additional instruction
removing the words “regional director
(compliance)” and adding the words
“appropriate ATF officer” in the last
sentence of §46.8. This document
corrects this inadvertent error, which
may prove misleading if it is not
clarified.

List of Subjects in 27 CFR Part 46

Administrative practice and
procedure, Authority delegations, Cigars
and cigarettes, Claims, Excise taxes,
Packaging and containers, Penalties,
Reporting and recordkeeping
requirements, Seizures and forfeitures,
Surety bonds, Tobacco.

Accordingly, 27 CFR part 46 is
corrected by making the following
correcting amendment:

PART 46—MISCELLANEOUS
REGULATIONS RELATING TO
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

Paragraph 1. The authority citation
for part 46 continues to read as follows:

Authority: 18 U.S.C. 2341-2346, 26 U.S.C.
5708, 5751, 5761-5763, 6001, 6601, 6621,
6622, 7212, 7342, 7602, 7606, 7805, 44 U.S.C.
3504(h), 49 U.S.C. 782, unless otherwise
noted.

§46.8 [Amended]

Par. 2. In the last sentence of § 46.8(f),
remove the words ‘“‘regional director
(compliance)” and add, in substitution,
the words “appropriate ATF officer”.

Signed: October 3, 2002.

Bradley A. Buckles,

Director.

[FR Doc. 02—25999 Filed 10-11-02; 8:45 am]|
BILLING CODE 4810-31-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in November 2002. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
EFFECTIVE DATE: November 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—4024. (TTY/TDD users
may call the Federal relay service toll-
free at 1-800—877-8339 and ask to be
connected to 202—-326—4024.)
SUPPLEMENTARY INFORMATION: The
PBGC’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of

the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in appendix B to
part 4044), (2) a set for the PBGC to use
to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in appendix B to part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
part 4022).

Accordingly, this amendment (1) adds
to Appendix B to part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during November 2002,
(2) adds to Appendix B to Part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
November 2002, and (3) adds to
appendix C to part 4022 the interest
assumptions for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using the PBGC’s historical
methodology for valuation dates during
November 2002.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 5.00
percent for the first 25 years following
the valuation date and 4.25 percent
thereafter. These interest assumptions
represent a decrease (from those in
effect for October 2002) of 0.30 percent
for the first 25 years following the
valuation date and are otherwise
unchanged.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in Appendix B to
part 4022) will be 3.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent a decrease (from those in
effect for October 2002) of 0.25 percent
for the period during which a benefit is
in pay status and are otherwise
unchanged.

For private-sector payments, the
interest assumptions (set forth in
Appendix C to part 4022) will be the
same as those used by the PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).
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The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during November 2002,
the PBGC finds that good cause exists
for making the assumptions set forth in
this amendment effective less than 30
days after publication.

The PBGC has determined that this
action is not a “‘significant regulatory

action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

2. In appendix B to part 4022, Rate Set
109, as set forth below, is added to the
table. (The introductory text of the table
is omitted.)

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Deferred annuities

Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i1 iz i3 ny nz
* * * * * * *
109 11-1-02 12-1-02 3.75 4.00 4.00 4.00 7 8

3. In appendix C to part 4022, Rate Set 109, as set forth below, is added to the table. (The introductory text of the table

is omitted.)

Appendix C to Part 4022—Lump Sum Interest Rates For Private-Sector Payments

* * * * *

For plans with a valuation date

Immediate an-

Deferred annuities

Rate set nuity rate (percent)
On or after Before (percent) iy i is Ny Na
* * * * * * *
109 11-1-02 12-1-02 3.75 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF ASSETS IN SINGLE-EMPLOYER PLANS

4. The authority citation for part 4044 continues to read as follows:
Authority: 29 U.S.C. 1301(a), 1302(b)(3), 1341, 1344, 1362.
5. In appendix B to part 4044, a new entry, as set forth below, is added to the table. (The introductory text of the table

is omitted.)

Appendix B to Part 4044—Interest Rates Used to Value Benefits

For valuation dates occurring in the month—

The values of it are:

it fort=

it fort= it fort=

November 2002

.0500 1-25

.0425 >25 N/A N/A
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Issued in Washington, DC, on this 8th day
of October 2002.

Joseph H. Grant,

Deputy Executive Director and Chief,
Operating Officer, Pension Benefit Guaranty
Corporation.

[FR Doc. 02—26111 Filed 10-11-02; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD01-02-113]
RIN 2115-AE47

Drawbridge Operation Regulations:
Harlem River, Newtown Creek, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the drawbridge
operation regulations that govern the
operation of the Willis Avenue Bridge,
mile 1.5, and the Madison Avenue
Bridge, mile 2.3, both across the Harlem
River, and the Pulaski Bridge, mile 0.6,
across Newtown Creek in New York
City, New York. This temporary final
rule allows the bridge owner to close the
above three bridges on November 3,
2002, as follows: Willis Avenue and
Madison Avenue bridges from 10 a.m. to
5 p.m. and the Pulaski Bridge from 8:30
a.m. to 3 p.m. This action is necessary
to facilitate public safety during the
running of the New York City Marathon.
DATES: This rule is effective on
November 3, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket (CGD01-02—
113) and are available for inspection or
copying at the First Coast Guard
District, Bridge Administration Office,
408 Atlantic Avenue, Boston,
Massachusetts, 02110-3350, between 7
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Schmied, Project Officer, First
Coast Guard District, (212) 668—7165.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM in the
Federal Register.

Conclusive information about the
New York City Marathon was not

provided to the Coast Guard until
September 12, 2002, making it
impossible to draft or publish a NPRM.
This closure is not expected to have a
significant impact on navigation
because vessel traffic on the Harlem
River and Newtown Creek is mostly
commercial vessels that normally pass
under the draws without openings. The
commercial vessels that do require
openings are work barges that do not
operate on Sundays. Any delay
encountered in this regulation’s
effective date would be unnecessary and
contrary to the public interest since
immediate action is needed to close the
bridge in order to provide for public
safety and the safety of marathon
participants.

Background and Purpose

The Willis Avenue Bridge, mile 1.5,
across the Harlem River has a vertical
clearance of 24 feet at mean high water
(MHW) and 30 feet at mean low water
(MLW) in the closed position. The
Madison Avenue Bridge, mile 2.3,
across the Harlem River has a vertical
clearance of 25 feet at MHW and 29 feet
at MLW in the closed position. The
Pulaski Bridge across Newtown Creek,
mile 0.6, has a vertical clearance of 39
feet at MHW and 43 feet at MLW in the
closed position.

The current operating regulations for
the Willis Avenue and Madison Avenue
bridges, listed at 33 CFR 117.789(c),
require the bridges to open on signal
from 10 a.m. to 5 p.m., if at least four-
hours notice is given. The current
operating regulations for the Pulaski
Bridge listed at 117.801(g) require it to
open on signal if at least a two-hour
advance notice is given.

The bridge owner, New York City
Department of Transportation
(NYCDOT), requested a temporary
change to the operating regulations
governing the Willis Avenue Bridge, the
Madison Avenue Bridge, and the
Pulaski Bridge, to allow the bridges to
remain in the closed position at
different times on November 3, 2002, to
facilitate the running of the New York
City Marathon. Vessels that can pass
under the bridges without bridge
openings may do so at all times during
these bridge closures.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant” under

the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040; February 26, 1979).
This conclusion is based on the fact
that the requested closures are of short
duration and on Sunday when there
have been few requests to open these

bridges.
Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the bridge closures are of short
duration and on Sunday when there
have been few requests to open these

bridges.
Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
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Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
promulgation of changes to drawbridge
regulations have been found to not have
a significant effect on the environment.
A ““Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. On November 3, 2002, from 10 a.m.

to 5 p.m., § 117.789 paragraph (c) is
temporarily suspended and a new
paragraph (h) is added to read as
follows:

§117.789 Harlem River.

* * * * *

(h) The draws of the bridges at 103rd
Street, mile 0.0, 3rd Avenue, mile 1.9,
145th Street, mile 2.8, Macombs Dam,
mile 3.2, 207th Street, mile 6.0, and the
two Broadway Bridges, mile 6.8, shall
open on signal if at least four-hours
notice is given to the New York City
Highway Radio (Hotline) Room. The
Willis Avenue Bridge, mile 1.5, and
Madison Avenue Bridge, mile 2.3, need
not open for vessel traffic.

3. On November 3, 2002, from 8:30
a.m. to 3 p.m., in §117.801, paragraph
(g) is temporarily suspended and a new
paragraph (h) is added to read as
follows:

§117.801 Newtown Creek, Dutch Kills,
English Kills, and their tributaries.
* * * * *

(h) The draw of the Pulaski Bridge,
mile 0.6, across Newtown Creek, need
not open for vessel traffic. The
Greenpoint Avenue Bridge, mile 1.3,
across Newtown Creek between
Brooklyn and Queens, shall open on
signal if at least a two-hour advance
notice is given to the New York City
Department of Transportation
(NYCDOT) Radio Hotline or NYCDOT
Bridge Operations Office.

Dated: October 3, 2002.
J.L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 02—26008 Filed 10-11-02; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD01-02-112]
RIN 2115-AE47

Drawbridge Operation Regulations;
Long Island, New York Inland
Waterway From East Rockaway Inlet to
Shinnecock Canal, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary final rule
governing the operation of the Atlantic
Beach Bridge, at mile 0.4, across
Reynolds Channel at New York. This
rule allows the bridge owner to open
only one lift span for bridge openings,

7 a.m. to 5 p.m., from November 1, 2002
through November 30, 2002. Two span
openings will be granted, provided a
two-hour advance notice is given, from
one hour before to one hour after
predicted high tide. This single span
operation is necessary to facilitate
bridge painting operations at the bridge.
DATES: This rule is effective from
November 1, 2002 through November
30, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket (CGD01-02—
112) and are available for inspection or
copying at the First Coast Guard
District, Bridge Administration Office,
408 Atlantic Avenue, Boston,
Massachusetts, 02110-3350, between 7
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Joe Schmied, Project Officer, First Coast
Guard District, (212) 668—7165.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM and under
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.

The Coast Guard believes notice and
comment are unnecessary because the
bridge painting work that will be
performed under this temporary final
rule is a continuation, for one extra
month, of work previously approved by
a temporary final rule published on
April 25, 2002 (67 FR 20442) entitled
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Drawbridge Operation Regulations,
Massachusetts.

This second temporary final rule will
continue the temporary operating
schedule for an extra month in order to
complete the work at the bridge. The
mariners who normally use this
waterway have agreed to the
continuation of the single lift span
operation from November 1, 2002
through November 30, 2002.

Any delay encountered in this
regulation’s effective date would be
unnecessary and contrary to the public
interest because the bridge painting
work must continue until the end of
November to finish this project.

Background and Purpose

The Atlantic Beach Bridge has a
vertical clearance of 25 feet at mean
high water, and 30 feet at mean low
water in the closed position. The
existing drawbridge operating
regulations are listed at §117.799.

The bridge owner, Nassau County
Bridge Authority, requested a temporary
regulation to facilitate painting
operations at the bridge. The Coast
Guard and the bridge owner held a
meeting with the mariners who
normally use this waterway to
coordinate this bridge painting project
and minimize the impacts on the marine
transportation system. The single span
operation was determined to be
acceptable to the mariners because
double span openings will be available
from one hour before to one hour after
the predicted high tide, provided a two-
hour advance notice is given.

The bridge owner requested a second
temporary final rule to complete the
bridge painting that will not be finished
by October 31, 2002, the end date of the
first temporary final rule. The mariners
agreed to the extension of the temporary
operating schedule through the end of
November to allow the bridge painting
work to be completed.

Discussion of Rule

The drawbridge operation regulations
at §117.799, for the Atlantic Beach
Bridge, at mile 0.4, across the Reynolds
Channel, will be temporarily changed.
From November 1, 2002 through
November 30, 2002, the bridge will
open on signal; however, only one lift
span will be opened for the passage of
vessel traffic between 7 a.m. to 5 p.m.,
daily. From 4 p.m. to 7 p.m. on
weekdays, and from 11 a.m. to 9 p.m.
on weekends and holidays, the bridge
will open on signal only on the hour
and half hour. From one hour before to
one hour after predicted high tide, two
lift spans will be opened for the passage
of vessel traffic, provided at least a two

hour advance notice is given by calling
the number posted at the bridge.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040; February 26, 1979).

This conclusion is based on the fact
that the single span operation was found
acceptable by the mariners who
normally use this waterway.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the single span operation was found
acceptable by the mariners who
normally use this waterway.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (32)(e), of Commandant
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Instruction M16475.1d, this rule is
categorically excluded from further
environmental documentation because
promulgation of changes to drawbridge
regulations have been found to not have
a significant effect on the environment.
A ““Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From November 1, 2002 through
November 30, 2002, §117.799 is
temporarily amended by suspending
paragraph (e) and adding a new
paragraph (k) to read as follows:

§117.799 Long Island, New York Inland
Waterway from East Rockaway Inlet to
Shinnecock Canal.

* * * * *

(k) The Atlantic Beach Bridge, mile
0.4, across Reynolds Channel, from
November 1, 2002 through November
30, 2002, shall open on signal, except as
follows:

(1) Only one lift span need be opened
for the passage of vessel traffic between
7 a.m. to 5 p.m., daily, except as
provided in paragraph (k)(3) of this
section.

(2) From 4 p.m. to 7 p.m. on
weekdays, and from 11 a.m. to 9 p.m.
on weekends and holidays, the draw
shall open on signal only on the hour
and half hour, except as provided in
paragraph (k)(3) of this section.

(3) From one hour before to one hour
after the predicted high tide, two lift
spans may be opened for the passage of
vessel traffic, provided at least a two-
hour advance notice is given by calling
the number posted at the bridge. For the
purposes of this section, predicted high
tide occurs 10 minutes earlier than that
predicted for Sandy Hook, as given in
the tide tables published by the National
Oceanic and Atmospheric
Administration.

Dated: September 30, 2002.
V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02-26009 Filed 10-11-02; 8:45 am)]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Domestic Mail Manual Change To
Revise the Five Percent Error Limit for
Sequenced Mailings

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule adopts a
proposal to revise Domestic Mail
Manual (DMM) M050 to clarify how
additional postage is assessed for
Standard Mail Enhanced Carrier Route
(ECR) and Periodicals carrier route
mailings found to be out of sequence.
Concurrent with the DMM amendment,
the Postal Service will implement new
policies and guidelines for assessing
additional postage for Standard Mail
and Periodicals carrier route mailings
found to be out of sequence. Under the
revised policies, for all mail required to
be sequenced, no more than 5 percent
of the total pieces in the entire carrier
route portion of the mailing may be out
of sequence.
EFFECTIVE DATE: This final rule is
effective November 14, 2002.
FOR FURTHER INFORMATION CONTACT:
Mary Bronson, (703) 292-3539.
SUPPLEMENTARY INFORMATION: As a result
of classification reform (Postal Rate
Commission Docket No. MC95—-1), the
Postal Service required that both
Standard Mail items and Periodicals
mail claiming the high density or
saturation rates be in walk sequence
within a tray or package. For Standard
Mail items, basic carrier route rate mail
was required to be in either walk-
sequence or line-of-travel (LOT) order.
With the implementation of
Commission Docket No. 2000-1, a
sequencing requirement (either walk-
sequence or LOT) was added for
Periodicals basic carrier route rates.
Current standards state that, for each
carrier route receiving mail, no more
than 5 percent of the total pieces for
each carrier route may be out of
sequence or sorted to the wrong carrier
route. The standard establishing a 5
percent limit for missequenced or
missorted mail to an individual carrier
route may cause confusion because it
appears that the Postal Service has
established a separate standard of
compliance for sequencing as compared

to other eligibility requirements for ECR
or carrier route rates. Actually, the
Postal Service routinely uses tolerances
when evaluating discounted mailings to
ensure compliance with eligibility
standards. This policy change will
standardize the procedure for
determining eligibility for carrier route
rates with the procedures for
determining eligibility for other
workshare discounts.

In addition, the 5 percent limit for
missequenced or missorted mail
currently is applied to an individual
carrier route because, until recently, the
Postal Service was able to detect such
errors only at the delivery unit and
could not easily determine the
percentage of error for the entire
mailing. Due to advances in technology,
this is no longer the case. Tools to assist
postal employees when evaluating
discounted mailings either during the
acceptance process or when conducting
audits are now available.

In view of the capabilities provided
by these tools, the Postal Service is
amending the current standards to apply
the 5 percent limit for walk-sequence
and LOT errors to the entire mailing, not
to an individual carrier route.

One such tool is the Mailing
Evaluation Readability and Look-up
Instrument (MERLIN) currently being
deployed to business mail entry units
(BMEUs) and detached mail units
(DMUs). The Postal Service will
announce when it will start using
MERLIN to determine sequencing
accuracy at a future date. At that time,
the Postal Service will use the
established statistically valid sampling
methods BMEU and DMU employees
currently use when operating MERLIN
to determine whether the 5 percent error
limit for sequencing is exceeded.

On August 8, 2001, the Postal Service
published a proposed rule in the
Federal Register (66 FR 41485)
amending the postal standards to clarify
the application of the 5 percent error
limit for carrier route sequenced
mailings. The Postal Service received
eight comments, all of which generally
supported the proposal. Most of the
comments also included questions and
suggestions about how compliance with
the sequencing standards would be
determined and how any postage
adjustments would be assessed. Because
these administrative issues need not be
addressed in the DMM standards, the
Postal Service will clarify these policy
issues in this notice and amend the
DMM by deleting section M050.2.0,
Accuracy, for out-of-sequence mail.

Six commenters asked that the Postal
Service reconsider the proposed method
for calculating additional postage on
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missequenced carrier route pieces. Most
asserted that charging a non-carrier
route presorted rate was too severe or
“punitive.” Several also asked that the
Postal Service clearly state what rate of
postage a mailer would default to if
errors exceeding the 5 percent tolerance
were found. Two respondents argued
that the resequencing option (in lieu of
paying higher postage rates) is
impractical and should not be
considered as a way to mitigate the
application of non-carrier route
presorted rates. In response to these
concerns, the Postal Service and mailing
industry representatives jointly
developed a process for determining the
next higher rate for which
missequenced carrier route pieces
would be eligible.

Currently, an out-of-sequence carrier
route mailing is charged the next higher
non-carrier route rate for which the mail
qualifies. This can often result in large
assessments that do not reflect the value
that the Postal Service receives from a
tray or bundle of mail sorted to the
carrier route, even if it is not
appropriately sequenced within the
route. The Postal Service and the
mailing industry developed a policy
that uses the current rate structure to
promote effective sequencing while
recognizing the value of mail sorted to
the carrier route. The Postal Service has
determined that this new policy is a
reasonable application of existing rates
to carrier route mailings for which the
only problem is improper sequencing.

Effective November 14, 2002, the
Postal Service will implement the
following policy and guidelines for
assessing additional postage for
Standard Mail and Periodicals carrier
route mailings found to be out of
sequence.

For mail that meets all other
requirements for high density or
saturation rates, if the pieces are found
to exceed the 5 percent sequencing error
limit (including being found in reverse
walk sequence), the number of pieces
that are out of sequence will be
determined by multiplying the error
percentage by the total pieces in the
mailing claimed at the carrier route
rates. That portion of the mailing will be
charged the basic carrier route rate. This
rate is available only when the mailer

can demonstrate that an approved
sequencing product was used in
preparing the mail.

For basic carrier route rate mailings
only, reverse sequencing will not
disqualify a mailing from the basic rates
as long as the mailer used an approved
sequencing product in preparing the
mail. Therefore, no additional postage is
assessed for basic carrier route mailings
found to be in reverse sequence. If the
5 percent sequencing error limit is
exceeded for other reasons, the
percentage of error will be assessed
against the carrier route portion of the
mailing. That percentage of the carrier
route portion of the mailing will be
charged the next higher rate for which
the mail qualifies. For example, if a
basic carrier route mailing is found to be
30 percent out of sequence, 30 percent
of the pieces in the mailing claimed at
the carrier route rates will be charged
the next higher rate for which the pieces
qualify. The remaining 70 percent of the
basic carrier route rate pieces are not
considered out of sequence and are
charged the basic carrier route rate.

Two commenters asked whether the
application of a barcode to carrier route
pieces would make any difference in
determining the next higher rate. The
presence of a barcode may make a
difference, since the next higher rate
may be an automation rate if the pieces
meet automation standards and are
properly barcoded.

One respondent asked whether the
Postal Service would take into
consideration the work done by the
mailing industry to ensure that errors
are minimized and quality is
maintained. The new policies take these
efforts into consideration. The Postal
Service included the provision to allow
mailers who demonstrate that an
approved sequencing product was used
in preparing the mail to pay the basic
carrier route rates for missequenced
carrier route pieces originally claimed at
high density and saturation rates. In
addition, basic carrier route rate pieces
found to be in reverse LOT order may
still be considered eligible for that rate
as long as the mailer can demonstrate
that an approved sequencing product
was used in preparing the mail.

One commenter expressed concern
about how the new rule will be

interpreted with respect to carrier route
mailings containing mail eligible for
different carrier route rates. The writer
suggests that LOT and walk-sequence
prepared pieces in the same mailing
should be evaluated separately with
respect to the 5 percent rule. The Postal
Service does not concur with the
writer’s suggestion. Mailings containing
pieces claimed at different carrier route
rates are similar to mailings containing
pieces claimed at different presorted
rates. A verification is conducted on a
portion of the mailing to determine
whether the entire mailing is properly
presorted and the results are applied
across the entire mailing.

Four commenters asked for
clarification regarding how errors are
determined for missequenced versus
missorted carrier route pieces. Several
writers wanted to know whether there
would be two separate 5 percent
tolerance levels for missequenced and
missorted pieces. One writer asked,
“Are there different error percentages
for sorting (that is, to the appropriate
carrier route) and sequencing (that is, in
proper line of travel)?”” Under this
policy, sortation and sequencing are
evaluated separately and each has a 5
percent tolerance level for errors.

Two respondents asked whether
mailers would have access to the same
“technological innovations” that the
Postal Service now has to detect errors.
The MERLIN machines used by the
Postal Service to evaluate mailings are
commercially available. Mailers may
contact the Business Mail Acceptance
office at Postal Service Headquarters for
information about where to purchase
MERLIN machines. Information
regarding other tools used by postal
employees when conducting audits or
reviews of ECR and carrier route rate
mailings will be announced in a future
Federal Register notice.

The following table shows some
examples of the cost differential
between the carrier route rate and the
next higher rate in the event that the
pieces are found to be out of sequence.
The rates shown are for pieces for which
no destination rate is claimed. The table
does not include every possible rate
combination.

Standard mail letters ECR rate Next higher non-auto rate Difference
BASIC? .ot $0.194 | $0.248 (PRST 3/5 rate) 1 ....cooovieirieiieenienieeiesieeie e $0.054
HIgh DENSILY ..eeeiiiiiiie e 0.164 | $0.194 (Basic ECR letter rate) .........ccccoovevvvreeecnennenn 0.030
SAUrALION ..eiiiiiic e 0.152 | $0.194 (Basic ECR letter rate) ........cccccovvevvereriecrennenn. 0.042
Standard mail nonletters (3.3 0z. or less) 2 ECR rate Next higher rate Difference
BASIC? .ot $0.194 | $0.288 (PRST 3/5 rate) 1 ....ccoovieerieiiienienieeienieeee e $0.094
High DENSILY ..ooeviiiiiiiieiee e 0.169 | $0.194 (Basic ECR nonletter) .........cccccovvevvnvvicnennenn. 0.025
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Standard mail letters ECR rate Next higher non-auto rate Difference
SAtUFALION ..o 0.160 | $0.194 (Basic ECR nonletter) .........cccccovevvrevieeneneenn. 0.034
Periodicals (Outside-County) CR rates Next higher rate Difference
BASIC ...viiiieeiies e $0.163 | $0.256 (5-digit nonauto) 3 $0.093
High Density .... 0.131 | $0.163 (Basic CR rate) ...... 0.032
SAUFALION ..o 0.112 | $0.163 (BasiC CR rate) .......ccccerveriiveriienieenieenee e 0.051
Periodicals (In-County) CR rates Next higher rate Difference
BASIC toveevieieitieie ettt $0.050 | $0.087 (5-digit nonauto) 3 $0.037
High Density .... 0.034 | $0.050 (Basic CR rate) ...... 0.016
SAUFALION ..eeeiecieece e 0.028 | $0.050 (BasiC CR rate) .......ccceereerueerirenieenreenieeseeenes 0.022

1For ECR basic rate pieces, the next higher rate may also be the Presorted basic rate or an automation rate for which the mail qualifies.
2 Standard Mail letters and nonletters weighing more than 3.3 ounces are subject to both a per-piece charge and a pound rate. The cost dif-
ferential between the applicable carrier route rate and the applicable next higher rate for pieces weighing more than 3.3 ounces is not shown on

this chart.

3 For Periodicals carrier route basic rate pieces, the next higher rate may also be the 3-digit rate or an applicable automation rate for which the

mail qualifies.

4The nonmachinable surcharge that is assessed on Standard Mail letter-size pieces meeting the criteria in DMM C050.2.2 does not apply to
pieces mailed at the ECR or automation letter rates. When pieces claimed at the ECR basic rates are found to be ineligible for that rate, the
pieces may be subject to the nonmachinable surcharge in addition to the applicable presort rate, depending upon the physical characteristics of
the pieces. The nonmachinable surcharge is $0.04 per piece for Standard Mail regular Presorted rate pieces and $0.02 for nonprofit Presorted

rate pieces.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Amend the following section of the
Domestic Mail Manual (DMM) as set
forth below:

M Mail Preparation and Sortation

MO000 General Preparation Standards

* * * * *

MO050 Delivery Sequence

* * * * *

2.0 ACCURACY

[Delete 2.0 in its entirety; renumber
3.0 and 4.0 as 2.0 and 3.0.]

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02—-26162 Filed 10-11-02; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[CA085-WDL; FRL—7393-6]

Partial Withdrawal of Approval of 34
Clean Air Act Part 70 Operating
Permits Programs in California;
Announcement of a Part 71 Federal
Operating Permits Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to our authority
under the federal operating permits
program regulations, EPA is taking final
action to withdraw, in part, approval of
the following 34 Clean Air Act title V
operating permits programs in the State
of California: Amador County Air
Pollution Control District (APCD), Bay
Area Air Quality Management District
(AQMD), Butte County AQMD,
Calaveras County APCD, Colusa County
APCD, El Dorado County APCD, Feather
River AQMD, Glenn Gounty APCD,
Great Basin Unified APCD, Imperial
County APCD, Kern County APCD, Lake
County AQMD, Lassen County APCD,
Mariposa County APCD, Mendocino
County APCD, Modoc County APCD,
Mojave Desert AQMD, Monterey Bay
Unified APCD, North Coast Unified
AQMD, Northern Sierra AQMD,
Northern Sonoma County APCD, Placer
County APCD, Sacramento Metro
AQMD, San Diego County APCD, San
Joaquin Valley Unified APCD, San Luis
Obispo County APCD, Santa Barbara
County APCD, Shasta County APCD,
Siskiyou County APCD, South Coast

AQMD, Tehama County APCD,
Tuolumne County APCD, Ventura
County APCD, and Yolo-Solano AQMD.
Our partial withdrawal of title V
program approval is based upon EPA’s
finding that the State’s agricultural
permitting exemption at Health and
Safety Code 42310(e) unduly restricts
the 34 local districts’ ability to
adequately administer and enforce their
title V programs, which have previously
been granted full approval status.
Therefore, EPA is withdrawing approval
of those portions of the 34 district title
V programs that relate to sources that
are subject to title V but are not being
permitted because of the state’s
agricultural permitting exemption
(“state-exempt major stationary
agricultural sources”). This notice also
fulfills EPA’s obligation to inform the
public of the implementation of a part
71 federal operating permits program
(““part 71 program”) for state-exempt
major stationary agricultural sources in
California.

EFFECTIVE DATE: This action will become
effective on November 14, 2002.

ADDRESSES: Copies of the
documentation in the administrative
record for this action are available for
inspection during normal business
hours at Air Division, EPA Region 9, 75
Hawthorne Street, San Francisco,
California, 94105.

FOR FURTHER INFORMATION CONTACT:
Gerardo Rios, EPA Region 9, Air
Division, Permits Office (AIR-3), at
(415) 972-3974 or rios.gerardo@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
or ‘“our” means EPA.
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I. Background

Title V of the CAA Amendments of
1990 required all state permitting
authorities to develop operating permits
programs that met certain federal
criteria codified at 40 Code of Federal
Regulations (CFR) part 70. On
November 30, 2001, we promulgated
final full approval of 34 California
districts’ title V operating permits
programs. See 66 FR 63503 (December
7,2001).1 Our final rulemaking was
challenged by several environmental
and community groups alleging that the
full approval was unlawful based, in
part, on an exemption in section
42310(e) of the California Health and
Safety Code of major agricultural
sources from title V permitting. EPA
entered into a settlement of this
litigation which required, in part, that
the Agency propose to partially
withdraw approval of the 34 fully
approved title V programs in California.

Sections 70.10(b) and 70.10(c) provide
that EPA may withdraw a 40 CFR part
70 program approval, in whole or in
part, whenever the permitting
authority’s legal authority does not meet
the requirements of part 70 and the
permitting authority fails to take
corrective action. To commence
regulatory action to partially withdraw
title V program approval, EPA’s part 70
regulations require as a prerequisite that
the affected permitting authority be
notified of any finding of deficiency by
the Administrator and that the notice be
published in the Federal Register. Our
determination regarding the inadequacy
of the 34 districts’ title V programs was
published in a Notice of Deficiency
(NOD). See 67 FR 35990 (May 22, 2002).
Publication of the NOD fulfilled our
obligation under part 70 to provide
notice to the title V permitting
authorities in the State that they are not
adequately administering or enforcing
their title V operating permits programs.
Pursuant to 40 CFR 70.10(b)(2),
publication of the NOD commenced a
90-day period during which the State of

1 Although there are 35 separate permitting
authorities in California, one permitting authority,
Antelope Valley APCD, was not included in our
final action because it only recently obtained its
authority to issue part 70 permits and is still under
its initial interim approval status granted on
December 19, 2000 (65 FR 79314).

California had to take significant action
to assure adequate administration and
enforcement of the local districts’
programs. As described in EPA’s NOD,
the Agency determined that “‘significant
action” in this instance meant the
revision or removal of California Health
and Safety Code 42310(e), so that the
local air pollution control districts
could adequately administer and
enforce the title V permitting program
for stationary agricultural sources that
are major sources of air pollution.

During the 90-day period that the
State was provided to take the necessary
corrective action, EPA proposed to
partially withdraw title V program
approval in each of the 34 California
districts with full program approval. See
67 FR 48426 (July 24, 2002). Our notice
indicated that we were proposing the
partial withdrawal of program approval
in anticipation that the State of
California would not effect the
necessary change in state law prior to
the end of the 90-day period on August
19, 2002, but that the Agency’s final
action on the proposal would only occur
after the 90 days for the State to take
significant action had fully elapsed.
Since the State did not take the
necessary action to assure adequate
administration and enforcement of the
title V program within the required time
frame, EPA is now taking final action,
pursuant to our authority at 40 CFR
70.10(b)(2)(i), to partially withdraw
approval of the title V programs for the
34 local air districts listed above.

II. Comments Received by EPA on Our
Proposed Rulemaking and EPA’s
Responses

EPA received ten sets of comments on
our proposal to partially withdraw
approval of the 34 local districts’ title V
programs. Copies of these comments are
available for inspection during normal
business hours at Air Division, EPA
Region 9, 75 Hawthorne Street, San
Francisco, California 94105. A summary
of the significant comments, and our
response thereto, follow.

Comment 1: One commenter argues
that EPA’s proposed partial withdrawal
exceeded the Agency’s authority
because, although the Act authorizes
partial state programs, the Act does not
authorize “hybrid”’ programs. The
commenter claims that “partial” in the
context of part 70 has a “solely
geographic meaning.” Thus, the
commenter continues, a permissible
partial withdrawal of approval of
California’s part 70 program would be
one in which EPA withdrew approval
for some but not all of California district
title V programs. The commenter
concludes that title V allows only

geographic partial programs because
simultaneous operation of federal and
state permitting programs in a single
geographic area could lead to confusion,
inconsistency and inefficiency.

Response: The Act does allow for a
partial part 70 program that is not based
on geographic distinctions. The Act
grants EPA broad discretion to
withdraw approval of a title V program,
without regard to whether the basis for
withdrawal is geographic or not. Section
502(i) states: “Whenever the
Administrator makes a determination
that a permitting authority is not
adequately administering or enforcing a
program, or portion thereof * * * the
Administrator shall provide notice to
the State. * * * [Ulnless the State has
corrected such deficiency within 18
months after the date of such finding,
the Administrator shall * * *
promulgate, administer, and enforce a
program under this subchapter for that
State.” The statute does not impose a
geographic limitation on partial
withdrawal of approval of a title V
program.

EPA’s title V regulations also do not
limit the Agency’s ability to withdraw
approval of a state’s title V program
according to non-geographic criteria.
Unlike partial approvals, which EPA
did limit to geographic areas per
regulation, partial withdrawals are not
so limited. The commenter refers to
EPA’s authority to approve state
program submittals under 40 CFR 70.4
for its position that ‘a partial part 70
program is one that applies to “‘all part
70 sources within a limited geographic
area.””” As the full context of this
provision makes clear, 40 CFR 70.4(c)
sets forth EPA’s authority to grant
approval to a part 70 program based on
geographic criteria. This provision is
distinct from the authority under which
we are acting today. California has had
interim approval for its title V programs
since 1995 and final approval of its
programs since December 2001; thus,
we are not partially approving programs
under 40 CFR 70.4, but rather partially
withdrawing approval under 40 CFR
70.10.

Section 70.10(b), which authorizes
EPA to “withdraw approval of the
program or portion thereof * * *” does
not limit EPA’s authority to partially
withdraw approval of approved title V
programs to geographic boundaries. We
therefore, interpret part 70 as allowing
us the discretion to partially withdraw
approval of an approved title V program
in a manner that is appropriate to the
scope and scale of the determination of
inadequate administration or
enforcement. The approach EPA has
taken here is more appropriate than the
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full withdrawal of the 34 part 70
programs supported by commenters.
The commenters’ approach would
require EPA to assume full
responsibility from California’s local air
agencies for permitting all types of
sources in the title V program, from
refineries to power plants to wood
products manufacturers, because of a
state law problem that pertains only to
the agricultural sector. Today’s action is
appropriately tailored to the problem it
has identified—the inability of
California’s air districts to require major
stationary agricultural sources of air
pollution to apply for and obtain title V
permits because of an exemption in
state law. To subject all major sources
within California to part 71 without
regard to a problem that is actually
narrow in scope would be an overly
broad remedy that could also entail
substantial confusion and inefficiency.
Such disruption to the programs that the
California air districts have been
implementing for approximately 7 years
is unwarranted.

We also do not agree with the
comment that having some sources
subject to a local part 70 program and
other sources subject to a federal part 71
program would lead to confusion. First,
many sources already successfully
comply with multiple permitting
schemes; for instance, a new or
modified major source may have to
comply with both nonattainment New
Source Review and Prevention of
Significant Deterioration (“PSD”’)
permitting programs. In fact, in some
locations in California, the
nonattainment program is administered
by the local agency and the PSD
program is administered by EPA.
Second, EPA does not anticipate that
major agricultural sources covered by
the federal part 71 program will also be
subject to a local part 70 program.

Finally, we note that it is EPA’s
preference for the State and the local air
districts to be the permitting authorities
for the agricultural sources affected by
today’s rule. If and when these agencies
have the ability to administer and
enforce the title V program as required
by the Act and its implementing
regulations, EPA intends to take the
actions necessary to hand regulatory
authority over these sources to the State
and local air agencies.

Comment 2: One commenter claims
that EPA’s proposed action is
inconsistent with 40 CFR § 71.4(f).
According to the commenter, section
71.4(f) does not authorize a permitting
authority to be subject to portions of a
part 71 program. This commenter also
states that section 71.4(f) contemplates
borrowing from a state program to

implement a federal program, not vice
versa. To be lawful, the commenter
continues, EPA’s action should
completely withdraw approval of the
California air districts’ part 70 programs
and implement a part 71 program
covering all sources within the air
districts’ geographic area; EPA could
then borrow portions of California’s
former part 70 program to help
implement the new federal part 71
program.

Response: We disagree with the
commenter’s statement, as our action is
consistent with our authority in part 71.
Section 71.4(f) describes EPA’s
discretionary authority for issuing
permits to individual sources, which we
may do under “‘any or all of the
provisions of [part 71] * * * or [after
appropriate rulemaking, under ] * * *
portions of a state or Tribal permit
program in combination with the
provisions of [part 71].”” By our action
today, EPA intends to issue permits to
state-exempt major stationary
agricultural sources under the
provisions of part 71. We do not believe
at this time that additional rulemaking
to adopt portions of the California
programs will be necessary to complete
this process. In addition, contrary to the
comment, our action today does not
require us to “borrow” from a federal
program to implement a state program.
As explained elsewhere in this notice,
we are not implementing a state
program; rather, we are using our
authority under section 502(i) of the Act
and 40 CFR 71.4(c) to implement a
Federal operating permits program
where a state has failed to adequately
administer and enforce its own state
operating permits program.

Comment 3: One commenter notes
that EPA’s action is inconsistent with
the timing requirements of title V. The
commenter contends that EPA’s action
should be governed by 40 CFR 70.10(a)
(“Failure to submit an approvable
program’’), not, as EPA has proposed, 40
CFR 70.10(b) (“Failure to adequately
administer or enforce’’) and (c)
(“Criteria for withdrawal of State
programs”’). The commenter claims that
if EPA were proceeding under 40 CFR
70.10(a), rather than 70.10(b) and (c),
California would have had 18 months to
correct the deficiency before mandatory
sanctions would apply, and a part 71
program for California would not be
effective until June 1, 2003. The
commenter states that according to
EPA’s current view of section 42310(e),
California never submitted an
approvable program; therefore, EPA
should have disapproved the programs
and allowed California’s interim
approvals to expire.

Response: We disagree with the
comment and believe that today’s action
is an appropriate exercise of our
authority under 40 CFR 70.10(b) and (c)
and that the timing of sanctions and a
federal program are consistent with the
Act and our regulations. The provisions
of 40 CFR 71.4(a)(2) explain that the
effective date of a federal operating
permit program will be the date of
expiration of interim approval of a state
program. The expiration date of the
interim approvals for California’s title V
programs was December 1, 2001;
therefore, if EPA had allowed the
interim approvals to expire, the effective
date of a federal operating permits
program would have been December 1,
2001 (not, as the commenter suggests,
June 1, 2003), and EPA would have been
required to set the due date for
applications no later than December 1,
2002.

To the extent the comment should be
read as stating that EPA should have
made a finding that the California air
districts had failed to submit fully-
approvable programs or required
revisions thereto, we believe that such
a comment would have been more
appropriately raised during the
rulemaking we took approximately one
year ago in which we proposed and
finalized action on the submitted
programs by granting them full
approval. See e.g., 66 FR 53354; 66 FR
63503. In that rulemaking, EPA allowed
the public an adequate opportunity to
comment on our action with respect to
the California air districts’ submittals.
After we took action granting full
approval, several entities challenged our
action by filing petitions for review with
the U.S. Court of Appeals for the Ninth
Circuit. This particular commenter,
however, did not petition the court for
review of our action to approve the
submitted programs rather than making
a finding of failure to submit an
approvable program.

Comment 4: One commenter claims
that the timeline in 40 CFR 70.4(i)(1)
should govern EPA’s action because the
agricultural permitting exemption is
actually an issue of adequate legal
authority. The commenter contends that
if a permitting authority lacks legal
authority to make a necessary revision,
40 CFR 70.4(i)(1) gives a permitting
authority two years to make the
revisions.

Response: We disagree with the
commenter because we believe that our
action is an appropriate exercise of our
authority under 40 CFR 70.10(b) and (c).
Section 70.4(i)(1) states, in part: “The
program shall be revised * * * within
2 years if the State demonstrates that
additional legal authority is necessary to
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make the program revision.” Thus, this
section allows, but does not require,
EPA to grant a State up to two years to
revise the deficient part 70 program.
See, e.g., Part 70 NPRM, 56 FR 21712,
21731 (May 10, 1991) (“The Agency
might set a longer time up to 2 years
where legislative action is required at
the State level to address problems”)
(emphasis added); Part 70 NFRM, 57 FR
32250, 32271 (July 21, 1992) (“If the
State demonstrates that additional legal
authority is necessary to correct the
deficiency, the period may be extended
up to 2 years.”) (emphasis added).

Moreover, this provision must be read
in conjunction with 40 CFR 70.10,
which allows EPA to withdraw approval
of the program (or a portion of the
program) 90 days after issuing a Notice
of Deficiency to the state, if the state
fails to take significant action to correct
the deficiency within that 90-day
period. EPA interprets 40 CFR 70.4(i)(1)
as placing an outer limit on the amount
of time that EPA may give to a state to
take the necessary steps to supply
additional legal authority. EPA does not
agree with the commenter that 40 CFR
70.4(i)(1) demands that EPA allow any
state a full two years to correct a legal
deficiency without regard to the facts
and circumstances surrounding the
issue.

In addition, it would not be
appropriate to give the State another full
two years in this instance. First, we note
that the State of California has made no
demonstration to EPA that two years is
necessary to correct the deficiency we
have identified. In certain instances,
two years might be necessary for a state
to address a shortcoming in the
legislation relied upon for
administration or enforcement of a
state’s title V program. For example,
EPA is aware that some state legislatures
meet only every other year. States with
such a legislative calendar might be able
to demonstrate to EPA that two years is
necessary to provide additional legal
authority. California’s legislature,
however, is in session throughout the
year, except for various relatively
limited periods of recess.2 EPA’s Notice
of Deficiency was issued in May 2002
and efforts were under way to repeal the
agricultural permitting exemption
before August 31, which was the last
day for each house to pass bills for the
2002 legislative session. The commenter
did not provide a reason why the State
might require a full two years to correct
the problem we identified in our Notice
of Deficiency. Given the state’s

2The California Legislature’s calendar may be
consulted at http://www.leginfo.ca.gov/
legislative_calendar.html.

legislative calendar, we believe that it is
feasible for the California Legislature to
supply the additional authority in a
time frame less than two years.

Second, we informed California more
than six years ago that the agricultural
exemption (which has existed in the
Health and Safety Code since the late
1970’s) was a defect in the program that
required correction. Indeed, the
California Attorney General identified
the exemption as defect in the state’s
legal authority in the legal opinion the
State submitted with the original
programs in the early 1990’s. In
addition, EPA’s proposed and final
interim approval notices in the mid-
1990’s confirmed that the defect would
have to be corrected in order for the
state’s programs to secure full approval.
Thus, the State’s long-standing
awareness of this issue also weighs in
favor of our invoking our discretion
inherent in the part 70 regulations to
establish a time frame for legislative
action that is less than two years.

Comment 5: One commenter argues
that EPA has overreached in defining
“significant action” by requiring action
that must be taken within 90 days to
avoid 40 CFR 70.10(b)(2) sanctions. The
commenter contends that 40 CFR
70.10(b) allows California 18 months to
revise or repeal the agricultural
exemption before sanctions or
implementation of a part 71 program
may occur. The commenter continues
that EPA’s NOD and proposed rule,
however, improperly treat complete
correction of the identified deficiency as
the “significant action” that California
must take within 90 days. The
commenter notes that other EPA NODs
have distinguished between the
“significant action” and actual
correction of the identified deficiencies.
Finally, the commenter states that EPA
is also unreasonable to expect a state
law to be revised or repealed in 90 days
because generally, the legislative
process required to revise or repeal a
statute under California law cannot be
completed in 90 days.

Response: We disagree with the
comment for several reasons. First, EPA
is not aware of any significant action
taken by the State of California to assure
adequate administration and
enforcement of the title V program
during the 90-day period provided, and
none of the commenters provided any
evidence that the State took a
“significant action” within that time
frame that EPA should consider as such.
Thus, even if we had not specifically
identified removal of the exemption as
the necessary ““significant action,” no
“significant action” occurred within the
90 days provided for in the regulations.

Morever, the Clean Air Act and EPA’s
regulations do not require us to
distinguish the “significant action” a
state must take within 90 days from the
actual correction that must occur. The
fact that we may have given a different
State with different deficiencies and
facts a different timeline does not
indicate that our actions here were
unlawful. In fact, the existence of
statutory and regulatory authorities for
discretionary sanctions demonstrate that
no such distinction is required. For the
reasons stated earlier (e.g., the State’s
longstanding knowledge the exemption
was a problem; the legislature’s
calendar), we believe it was reasonable
for us to identify removal of the
exemption as the significant action in
the NOD.

The comment suggests that a
distinction is essential because it
entitles the state to an 18-month period
following the issuance of an NOD to
completely correct the issue during
which time the state is insulated from
the imposition of sanctions. However,
section 502(i)(1) of the Act and our
implementing regulations authorize us
to impose discretionary sanctions earlier
than 18 months after notifying the state
of the deficiency. 42 U.S.C. 7661a(i)(1);
40 CFR 70.10(b)(2)(ii) and (iii). Thus,
the suggestion that the State
automatically has 18 months during
which it is “insulated” from sanctions
before it must correct the deficiency is
premised on a false assumption, since
the State enjoys no 18-month period of
insulation. Finally, we note that EPA
has not imposed discretionary sanctions
against California; rather, our NOD
started an 18-month clock, expiration of
which would result in mandatory
sanctions if the State has not corrected
the deficiency we identified. See 67 FR
35990 (May 22, 2002).

Comment 6: One commenter contends
that in a variety of prior
correspondence, EPA has acknowledged
that there are unique issues regarding
the application of title V to agricultural
operations and claims that the proposed
rule ignores these previously
acknowledged positions regarding
agriculture’s unique position. The
commenter also claims that EPA’s
proposed action breaches our 1998
Memorandum of Understanding (MOU)
with the U.S. Department of Agriculture
(USDA) where the agencies agreed to
confer on agricultural air quality issues.

Response: EPA agrees that agriculture
is a unique industry and that the
application of title V for this industry
poses some special challenges. Section
502(a) of the Clean Air Act (CAA or the
Act), however, requires that a title V
permitting program apply to every major
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source; it does not provide for an
exemption based on the unique
characteristics of the agricultural
industry. As discussed in more detail
below, the unique aspects of the
agricultural industry can and will be
addressed in how the title V program is
implemented.

With respect to the correspondence
from Agency officials submitted by the
commenter, we believe that in some
cases the commenter misunderstood the
meaning of the letters cited, and in other
instances EPA’s position has evolved
from the time the letter was written. For
example, the commenter references
several EPA letters from the mid-1990s
explaining that a source’s fugitive
criteria pollutant emissions (such as
fugitive dust) do not count when
determining whether a source is subject
to title V permitting requirements.
Although EPA has not changed its
position on this issue, the commenter
appears to have misinterpreted these
letters as assurances from EPA that
agricultural sources would not be
subject to title V at all. Non-fugitive
emissions from stationary agricultural
sources, however, do count toward title
V applicability determinations. Thus,
putting into place a title V program that
considers non-fugitive emissions for
applicability purposes is consistent with
the correspondence cited by the
commenter.

In other letters referenced by the
commenter, EPA officials committed to
working with the USDA on agricultural
emissions issues and acknowledged the
lack of sound emission factors for
animal agriculture. EPA disagrees that
our proposed rule somehow negates the
MOU between our Agency and the
USDA. EPA has conferred, and
continues to confer, with USDA in an
effort to develop a reasonable approach
for implementing the title V program for
major agricultural sources. We will
continue to work with USDA on a host
of issues related to the identification of
major agricultural sources and the
appropriate permitting of these sources
under title V of the CAA.

Comment 7: Several commenters
argue that emission factors and other
data used by environmental groups to
argue that there are major agricultural
sources in California are outdated and
inaccurate. They contend that there is
very little data on emissions from
agricultural practices and those data are
unreliable; therefore, they conclude, it is
inappropriate to regulate these sources
under title V at this time. Commenters
state that, in December 2001, EPA
admitted that reliable data and a
complete inventory of emissions from
agricultural operations were not

available and supported deferred
implementation for a three-year period.
They argue that this three-year deferral
period is necessary to make informed
and scientifically sound determinations
as to agricultural emission inventories.

Response: As noted above, section
502(a) of the Clean Air Act specifically
prohibits EPA from exempting major
sources of air pollution from title V.
California has had numerous
opportunities over several years to
demonstrate that there are no major
agricultural sources in California and
has failed to do so. Thus, EPA’s final
action today is necessary to lay the legal
groundwork for the permitting of major
stationary agricultural sources in
California, where the local permitting
authorities are restricted by State law
from issuing permits to such sources.
Thus, while we may agree that data
regarding emission factors could be
better in three years, implementation of
the title V permitting program for major
stationary agricultural sources must
move ahead based on the best data
available at this time.

Nonetheless, EPA’s approach for
implementing the title V program for
major agricultural sources does, and
will continue to, address concerns
regarding emissions data. For example,
today’s action calls for applications
from state-exempt stationary
agricultural sources that are major due
to emissions from diesel-powered
engines first, to be followed
approximately 3 months later by
applications from any other state-
exempt major stationary agricultural
sources. This staggered application
deadline is based, in part, upon the fact
that more and better data are available
with respect to emissions from
agricultural engines than are available
for other potentially major agricultural
sources, such as Concentrated Animal
Feeding Operations (CAFOs).
Agricultural sources using stationary
diesel engines have more than enough
information available to them to
determine whether they are subject to
title V based on emissions from these
engines. Both EPA and the State of
California have valid emission factors
that can be used to calculate diesel
engine emissions based on such
considerations as the engine age, size,
load factor, and annual hours of
operation or fuel usage.

With respect to other potential major
agricultural sources of air pollution,
EPA agrees that the level of information
available is not as robust as it is for
agricultural engines. For example,
emissions from large animal feeding
operations (e.g., dairies, poultry
operations, swine facilities) are not as

well characterized as are those from
diesel agricultural engines. Although we
acknowledge that implementation of
title V must commence before concerns
regarding data are fully resolved, we
anticipate that the results of a study by
the National Academy of Sciences
(NAS), “The Scientific Basis for
Estimating Emissions from Animal
Feeding Operations” will be
instrumental to the Agency in making
the necessary implementation policy
decisions. This study, which has
received funding and support from both
the EPA and USDA, is intended to
assess ‘‘the scientific issues involved in
estimating air emissions from individual
animal feeding operations (swine, beef,
dairy, and poultry) as related to current
animal production systems and
practices in the United States.”” The
Agency will continue its commitment to
working closely with our sister federal
agency, USDA, as we evaluate the NAS
findings and results from other ongoing
research efforts, and develop specific
guidance for the implementation of the
title V permitting program for animal
agriculture. The additional guidance,
which EPA will make widely available
through direct outreach to potentially
subject sources and through other
means, will provide clearer direction as
to the types and sizes of operations that
are presumptively major under the title
V program.

Comment 8: One commenter stated
that there is a lack of clarity in EPA’s
proposed rule as to which operations or
agricultural activities meet the
definition of ““‘major source.”
Specifically regarding dairies, the
commenter argued that there is no
reliable scientific basis at present for
determining air emissions from these
operations, and that California’s
estimates for ROGs/VOCs from dairies
have been thoroughly discounted in the
regulatory and scientific community.

Response: This comment is similar to
Comment 7 in that it, in part, argues that
scientific information is not available to
determine whether agricultural sources
are major sources under title V. To the
extent the comment is raising this
concern, please see our response to
Comment 7.

As a general matter, it is a source’s
responsibility to determine whether it is
a major source subject to permitting
requirements. Nonetheless, we agree
that agricultural sources in California
may not be familiar with this process
and we intend to provide additional
guidance over the next several months.

As for the comment that the proposed
withdrawal notice was unclear in
explaining which sources may be
subject to title V, EPA disagrees. EPA
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has provided information regarding the
types of agricultural sources that may be
subject to title V requirements, as well
as information about certain activities
that are not subject to the program. For
example, stationary diesel irrigation
engines are subject to title V permitting
if their emissions alone, or in
combination with other stationary
source emissions at the same contiguous
or adjacent site, rise above the title V
threshold for the area in which they are
located. In addition, EPA has made clear
that, pursuant to our existing
regulations, nonroad engines are not
required to be permitted, and fugitive
emissions of criteria pollutants (such as
fugitive dust) are not considered in
determining a source’s title V
applicability.

In addition, a September 2001 letter
submitted to EPA by CARB Executive
Officer Michael P. Kenny describes
numerous agricultural emission sources
in California that are already subject to
permitting. Post-harvest, out-of-field
agricultural activities such as
fumigation, ginning, milling, drying,
and refining are not exempt under
California law and are subject to
permitting requirements, including title
V. These sources are not, therefore,
subject to part 71 permitting by EPA.

Moreover, we also note that the part
71 program that applies once the partial
withdrawal takes effect applies only to
sources that were exempt under the
state agricultural exemption. Thus, it is
likely that sources know whether they
were covered by the state exemption in
the past and, therefore, that they may
need to determine whether they are a
major source for the part 71 program.

With respect to the ROG emission
factor currently used by the State of
California to estimate dairy emissions,
we acknowledge that there have been a
number of concerns recently raised
regarding the validity of the factor and
the appropriateness of its use to
characterize emissions from dairies.
However, this factor has been relied
upon for regulatory analysis by the State
and EPA considers it to be part of the
existing data that are currently under
review by the NAS. Also, as we
previously noted, EPA expects to take
into account the final NAS report, as
well as the results of other relevant
research efforts, in making
determinations regarding the
appropriate emission factors for various
types of animal agriculture, including
dairies, sufficiently far in advance of the
permit application deadline for subject
sources.

Comment 9: One commenter argues
that multiple agricultural sources
should not be grouped together as one

source. The commenter contends that
irrigation pumps should be classified
separately from other farming activities
because ‘“water mining” has a distinct
standard industrial classification (SIC)
code. Another commenter urges EPA to
develop a definition of “source” for title
V that results in each individual diesel
pump engine being a separate source.

Response: These issues all address
how EPA should implement the part 71
program that will become effective once
the partial withdrawal occurs. They do
not address the issue before EPA in this
action, which is whether to partially
withdraw approval of the California part
70 programs and impose a federal part
71 program for state-exempt major
stationary agricultural sources at this
time.

EPA is working with the USDA to
determine how to best implement the
part 71 program for agricultural sources.
We will consider these comments as we
move forward and develop our
implementation strategy. The Agency
will be providing more specific
guidance on this subject sufficiently far
in advance of the permit application
deadlines to allow sources to determine
and meet their permitting obligations.

Comment 10: Some commenters note
that many irrigation pumps are non-
road engines and are therefore excluded
from the definition of stationary source.
Another commenter asserts that many
potential emission sources at dairies
should be considered mobile sources,
and thus not counted for major source
applicability purposes.

Response: EPA agrees that emissions
from engines that meet the “nonroad
engine’” definition at 40 CFR 89.2 are
not considered stationary source
emissions and would not be regulated
by title V. Irrigation pumps that meet
the 40 CFR 89.2 definition of a nonroad
engine would be those internal
combustion engines that are “portable
or transportable, meaning designed to be
and capable of being carried or moved
from one location to another. Indicia of
transportability include, but are not
limited to, wheels, skids, carrying
handles, dolly, trailer, or platform.”
EPA’s regulations further clarify that
portable or transportable engines would
be considered stationary (as opposed to
nonroad) if the engine remains at a
location (i.e., any single site at a
building, structure, facility, or
installation) ‘““for more than 12
consecutive months or a shorter period
of time for an engine located at a
seasonal source.” Although EPA agrees
that some irrigation pumps would meet
the 40 CFR 89.2 nonroad engine
definition, others would not meet this
definition under the current rules.

The commenter that asserts that many
potential emission sources at dairies
should be considered mobile did not
provide any specific examples of the
types of emission sources at dairies that
they consider to be “‘mobile sources.”
This term is typically used to describe
a wide variety of vehicles, engines, and
equipment that generate air pollution
and that move, or can be moved, from
place to place. “On-road,” or highway,
sources include vehicles used on roads
for transportation of passengers or
freight. “Nonroad,” (also called “off-
road”) sources include vehicles,
engines, and equipment used for
construction, agriculture, transportation,
recreation, and many other purposes.
The title V program is a stationary
source permitting program and does not,
therefore, require the permitting of
mobile sources. Emissions from any
mobile source at dairies (or at any other
potentially major agricultural facility)
are not regulated by title V.

Comment 11: One commenter argues
that CAFOs are indirect sources of
emissions, rather than stationary
sources, and thus are not subject to title
V permitting requirements. The
commenter notes that the Clean Air Act
defines an indirect source as ““a facility,
building, structure, installation, real
property, road or highway which
attracts, or may attract, mobile sources
of pollution.” Thus, the commenter
continues, similar to a highway or a
parking lot, a CAFO itself emits nothing;
rather, it is the cows that are housed in
barns and other structures that create
organic emissions, not the facility itself.
Furthermore, the commenter argues, the
cattle located in a CAFO may be
analogized to the automobiles on a
highway or in a parking lot; their
emissions potentially make the CAFO
an indirect source of emissions.

Response: EPA disagrees that CAFOs
are indirect, as opposed to stationary,
sources. The definition of “indirect
source” cited by the commenter is
located in section 110(a)(5)(C) of the Act
and applies only to that paragraph,
which addresses State Implementation
Plans for indirect source review
programs. The appropriate portion of
the statute to consult for title V
purposes is section 302(z) of the Act,
which defines the term “‘stationary
source” as “‘generally any source of an
air pollutant except those emissions
resulting directly from an internal
combustion engine for transportation
purposes or from a nonroad engine or
nonroad vehicle.” Section 71.2 defines
“stationary source” as ‘“‘any building,
structure, facility, or installation that
emits or may emit any regulated air
pollutant or any pollutant listed under
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section 112(b) of the Act.” CAFOs
plainly fit the definition of stationary
source under section 302(z) of the CAA
and the title V regulations.

EPA also disagrees with the
commenter’s assertion that “a CAFO
itself emits nothing.” CAFOs directly
emit a variety of air pollutants from
waste storage lagoons, barns, and other
buildings, structures, and facilities
where animals are confined. Moreover,
we note that cows are not mobile
sources regulated under title II of the
Act.

Comment 12: One commenter argues
that the emissions from many
operational practices and components of
dairies are fugitive emissions and thus
not subject to title V. Another
commenter argues that emissions from
certain CAFO sources (e.g., waste
lagoons, hog barns, and poultry houses)
are not fugitive and should be included
in determining major source status. The
commenter submitted several Agency
documents discussing precedents and
existing guidance relevant to the
definition of ““fugitive emissions” for
purposes of title V.3

Response: EPA agrees that any criteria
pollutant emissions that are fugitive,
even if emitted by a stationary source,
would not count toward determination
of major source status. See 40 CFR 71.2
(definition of “major source”). Thus,
fugitive dust emissions from a dairy (or
other livestock or crop-producing
operation) are not counted for title V
applicability.

Section 71.2 defines ‘““fugitive
emissions” as “those emissions which
could not reasonably pass through a
stack, chimney, vent, or other
functionally-equivalent opening.” Some
of the concepts regarding fugitive
emissions articulated in the EPA
documents cited by commenters are: (1)
Emissions which are actually collected
are not fugitive emissions; (2) where
emissions are not actually collected at a
particular site, the determination as to
whether emissions are fugitive or not
should be made by the permitting
authority on a case-by-case basis,
depending on the specific factual
circumstances present; (3) in

3 See, e.g., memorandum from Thomas C. Curran,
Director, Information Transfer and Program
Integration Division, to Judith M. Katz, Director, Air
Protection Division, EPA Region III, entitled
“Interpretation of the Definition of Fugitive
Emissions in Parts 70 and 71,” dated February 10,
1999, memorandum from Lydia Wegman, Deputy
Director, OAQPS, to EPA Regional Air Directors,
entitled “Consideration of Fugitive Emissions in
Major Source Determinations,” dated March 8,
1994, and memorandum from John S. Seitz,
Director, OAQPS, to EPA Regional Air Directors,
entitled “Classification of Emissions from Landfills
for NSR Applicability Purposes,” dated October 21,
1994.

determining whether emissions could
“reasonably pass through a stack,
chimney, vent, or other functionally-
equivalent opening,” reasonableness
should be construed broadly and “the
existence of collection technology in use
by other sources in a source category
creates a presumption that collection is
reasonable;” and (4) where a source is
not actually collecting its emissions but
there is a presumption that it is
reasonable for them to do so (based on
such collection at other, similar
sources), a permitting authority could
consider costs in determining the
validity of the presumption.

While EPA believes that these
concepts are important guideposts for
determining the presumptive fugitive
and non-fugitive emission sources at
CAFOs, EPA is not making such policy
decisions in this rulemaking. As noted
above, EPA intends to provide more
detailed guidance on the
implementation of the title V permitting
program for CAFOs and other potential
major stationary agricultural sources.

Comment 13: One commenter asserts
that EPA is unfairly applying title V to
agricultural sources only in California.
The commenter argues that if the
Agency is going to focus on permitting
agricultural sources, then it should
adopt a comprehensive approach that
applies this program nationally, not just
in one state.

Response: EPA does not agree that we
are unfairly applying the title V
permitting program requirements to
agricultural sources in California. The
reason EPA is taking action to withdraw
approval of the portions of the
California title V programs that relate to
state-exempt major stationary
agricultural sources, thereby obligating
the Agency to implement a part 71
federal operating permits program for
these sources, is that California state law
exempts these sources from permitting
by state and local authorities. Since
other states do not have such an
exemption, title V permitting
requirements already apply to any major
stationary agricultural sources in other
states.4 In addition, as noted in the
September 2001 letter from CARB
Executive Officer Michael P. Kenny,
many agricultural emission sources in
California are already subject to
permitting. Post-harvest, out-of-field

4The one exception that EPA is aware of is the
State of Oregon, which has a similar permitting
exemption in their state law. However, the Oregon
Attorney General issued a letter confirming that
none of the state-exempt agricultural operations are
subject to title V (i.e., none of these operations are
major sources of air pollution). EPA Region X
granted the Oregon title V program full approval in
1995.

agricultural activities such as
fumigation, ginning, milling, drying,
and refining are not exempt under
California law and are subject to
permitting requirements, including title
V. EPA’s final rule merely extends the
title V permitting requirements to all
major sources of air pollution in
California, as required by the Clean Air
Act.

Comment 14: One commenter
suggests that, although EPA’s
regulations authorize the Agency to
establish an accelerated schedule for
submittal of part 71 permit applications,
the accelerated schedule is not realistic
or supportable in this instance because
of the difficulty in estimating emissions
from agricultural sources. The
commenter believes that EPA should
have granted all sources the full 12
months to apply for a part 71 permit.

Response: EPA does not agree that the
application schedule established in our
final rule is “accelerated.” As the
commenter notes, 40 CFR 71.5(a)(1)()
provides that major stationary sources
which do not have an existing operating
permit issued by a State (or local
permitting authority) under an approved
part 70 program, and which are
applying for a part 71 permit for the first
time, must submit an application within
12 months after becoming subject to the
permit program or on or before such
earlier date as the permitting authority
may establish. Section 71.5(a)(1)(i)
further provides that sources required to
submit permit applications earlier than
12 months after becoming subject to part
71 must be notified of the earlier
submittal date at least 6 months in
advance of the date. With EPA’s final
rule, we are notifying state-exempt
major stationary agricultural sources
that they are subject to part 71
permitting requirements as of the
effective date of this final rule, which
provides these sources at least 6 months
notice from the effective date. In fact,
EPA is establishing a longer application
period than the minimum required by
our regulations for some agricultural
sources (i.e., those that are major due to
emissions other than from stationary
diesel engines).?

Moreover, 40 CFR 71.4(i) requires
EPA to take action on one-third of all
applications annually over a period not
to exceed three years after the effective
date of the part 71 program. If we did
not require any applications until the
end of the first year, we would not be
able to take action on one-third of them

5In addition, we note that if we had allowed the
interim approval to lapse due to the state
agricultural exemption, all part 71 permit
applications would have been due no later than
December 1, 2002, less than two months away.
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annually over a three-year period and
still have all permits issued within three
years of the effective date of the part 71
program. Rather, we would only have
taken action on two-thirds of the
applications at the end of three years
because we would not have been able to
take any actions during the first year.
Thus, it was appropriate to require some
applications early enough into the first
year to ensure we could take action on
one-third within 12 months of the
effective date of the program.

Finally, EPA is committing to provide
additional guidance regarding
applicability and implementation of the
title V permitting program for major
stationary agricultural sources well in
advance of the actual permit application
deadlines. This guidance will assist
individual sources in determining their
permitting obligations, and will help
ensure that all sources that are required
to obtain a part 71 permit are able to
submit their applications by the
appropriate deadline.

Comment 15: One commenter claims
that EPA should not have created two
separate categories for permit
applications. In particular, the
commenter finds EPA’s reference to any
“remaining” sources (other than
stationary diesel-powered engines) to be
unclear.

Response: The Agency does not agree
that the part 71 permitting strategy for
major agricultural sources is unclear or
that we erred in establishing two
separate categories for permit
application. EPA’s final rule establishes
a clear obligation for sources with
stationary diesel engine emissions above
the major source threshold to apply for
a part 71 permit by the earlier deadline
(May 2003). State-exempt stationary
agricultural sources which do not have
such emissions above the major source
threshold, but which are otherwise
major sources of air pollution, would
need to apply by the later application
deadline (August 2003). The specific
guidance that EPA will be providing in
the coming months on applicability and
implementation of the title V permitting
program for major stationary
agricultural sources will further assist
individual sources in determining their
permitting obligations, as well as the
appropriate deadline they must meet.
As noted above, EPA’s staggered
application deadlines are based, in part,
upon the fact that more and better data
are available with respect to emissions
from agricultural engines than are
available for other potentially major
stationary agricultural sources (such as
CAFOs). Given this situation, it is
appropriate to provide some additional
time for the submittal of applications

from sources which are major due to
emissions other than from stationary
diesel engines.

Comment 16: One commenter cites
several passages from the June 2002
Interim Report of the NAS Committee
on Air Emissions from Animal Feeding
Operations and suggests that given the
scientific uncertainty and lack of
established emission factors for certain
agricultural emission sources, EPA
should provide a definitive exemption,
by regulation, for certain categories of
agricultural sources until such time as
EPA has established emission factors.

Response: As previously noted, the
NAS study of air emissions from animal
feeding operations, which is expected to
be issued in final form by the end of
2002, will be instrumental to the
Agency in making the necessary policy
decisions (such as identifying
appropriate emission factors or
alternative approaches for estimating
emissions for various animal
agricultural operations) for
implementing the title V permitting
program in this sector. EPA does not
agree that the NAS’ interim report
provides the basis to exempt any
category of agricultural source from the
requirements of title V. Also, as noted
by other commenters, the Clean Air Act
does not authorize any exemption from
title V for major sources.

Once the final report is released, the
Agency intends to carefully evaluate the
NAS findings and results, as well as the
results of any other relevant research,
and develop specific guidance for the
implementation of the title V permitting
program for animal agriculture.

Comment 17: Two commenters note
that title V must apply to all major
sources, with one commenter
specifically citing section 502(a) of the
Act as explicitly prohibiting the
Administrator from exempting any
major source from the title V permitting
requirements.

Response: We agree that the Clean Air
Act does not provide for any exemption
from title V permitting for major
sources. This clear prohibition
compelled the Agency to find the
California title V programs, which
exempt certain major stationary
agricultural sources, deficient, and to
take action to partially withdraw title V
program approval in the State.

Comment 18: One commenter argues
that dairy, chicken, and swine CAFOs
all emit significant amounts of criteria
air pollutants, including ozone
precursor (VOC) emissions. The
commenter further argues that the fact
that many sources of agricultural
emissions have not historically been
quantified because of the State’s

exemption does not justify continued
regulatory exemption of the agricultural
industry. The commenter believes there
should be a title V program
implemented for CAFOs in California
using currently available data, even
while more research is conducted to
develop a more rigorous model. Finally,
the commenter notes that the title V
permitting process itself is an important
vehicle by which information on
agricultural source emissions can be
gathered.

Response: EPA agrees that dairy,
poultry, and swine CAFOs are all
sources of criteria pollutant emissions.
The NAS’ Interim Report on air
emissions from animal feeding
operations (AFOs) notes that,
“substantial emission of nitrogen,
sulfur, carbon, particulate matter, and
other substances from AFOs do occur.”
However, as we stated above, emissions
from large animal feeding operations
(e.g., dairies, poultry operations, swine
facilities) are not as well characterized
as are those from diesel agricultural
engines. While EPA expects that the
state of CAFO emission data will
improve in the future, the
implementation of the title V permitting
program for state-exempt major
stationary agricultural sources must
move ahead based on the best data
available at this time.

Comment 19: Two commenters state
that EPA should review its action in
more detail for consistency with the
Regulatory Flexibility Act (RFA). One
commenter notes that EPA’s proposed
action inappropriately relied on
previous analyses conducted in
connection with the original
rulemakings for parts 70 and 71.
Commenters also challenged EPA’s
certification that the action would not
have a significant impact on a
substantial number of small entities for
various reasons. For example, one
commenter notes that the agricultural
industry has unique needs for
expediency and variability that will be
affected by part 71 requirements for
public notification and permit issuance.
These commenters also note that the
lack of certainty surrounding emissions
from agricultural sources will affect
numerous small operations that must
determine whether they need to submit
applications for part 71 permits. One
commenter also states that although
EPA’s proposed rule stated that sources
can become synthetic minors, this
process is not necessarily simple.

Response: The Regulatory Flexibility
Act generally requires an agency to
conduct a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
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unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. For the following reasons, EPA
believes that its certification that this
action will not result in a significant
impact on a substantial number of small
entities (SISNOSE) is appropriate;
therefore, we disagree with the
commenters.

First, this action is a partial
withdrawal of the part 70 program in 34
California air districts. It does not entail
any substantive change to part 70.
Rather, it merely revises Appendix A,
which sets forth the status of state
program approvals. Moreover, it
involves no changes to part 71. Our
action today withdraws part 70 approval
for state-exempt major stationary
agricultural sources; as a consequence of
that partial withdrawal, the separate,
existing part 71 program applies by
operation of law. Because our action
involves no revision to the regulations
themselves, it is appropriate for EPA to
rely on the RFA certifications of no
SISNOSE made for those regulations.®
To the extent the comments reflect a
concern that these 1992 and 1996 RFA
certifications inadequately addressed
small entities in the agricultural
industry, these concerns would have
been more appropriately raised during
the comment period for the part 70 and
part 71 rulemakings, and in any
challenges to those rulemakings. The
part 71 program, which becomes
effective in California for state-exempt
major stationary agricultural sources as
a result of this action, was not
challenged in the courts for any reason,
let alone the RFA certification.

Moreover, EPA continues to believe
that any “impact”” on the few small
businesses that also are state-exempt
major stationary agricultural sources
potentially subject to part 71 would not
be significant. Briefly, the primary, and
in many cases only, impact will be the
annual costs of applying for and
maintaining the part 71 permit. State-
exempt major stationary agricultural
sources will not be required to purchase
and install air pollution control
equipment or purchase offsets under
title V as at least one commenter
alleged. It appears that this commenter
was confusing the requirements of the

6Indeed, it is questionable whether today’s action
has any direct impact on state-exempt agricultural
sources because it is, in essence, a withdrawal of
regulatory authority—we are partially withdrawing
approval of the existing state program. That a
federal program is automatically put into place
upon such withdrawal is a requirement of the
existing part 70 and part 71 regulations and not a
new requirement established by today’s actions.

New Source Review program with the
requirements of title V.

With regard to comments discussing
the burdens small entities may face in
evaluating their emissions to determine
whether they must submit applications,
these comments do not take into
account a number of important factors.
According to CARB, the state’s
agricultural permitting exemption does
not apply to post-harvest, out-of-field
activities; because the scope of today’s
action is limited to state-exempt
sources, it should have no effect on
small businesses engaged in these non-
exempt activities. In addition, as stated
elsewhere in today’s action, reliable
data are available with respect to
emissions from diesel engines used in
agriculture. Sources with such units
should be able to determine whether
they must submit a part 71 application
without a significant expenditure of
resources. Finally, EPA and the local air
districts will be working with the
agricultural community to provide
guidance for those state-exempt major
stationary agricultural sources that may
have to apply for a permit in order to
minimize any burden associated with
the applicability determination and
permit application processes.

In addition, although EPA recognizes
that the agricultural industry desires
flexibility in the timing and
implementation of a permit program,
EPA believes that such needs are
compatible with an operating permit
program and, thus, implementation of
the part 71 program will not have a
significant impact. Many manufacturing
and industrial operations also desire a
regulatory system that is flexible and
adaptable to changes in market supply
and demand. In response to a mandate
from Congress in this regard (see, e.g.,
section 502(b)(10) of the Clean Air Act),
EPA developed its title V regulations to
allow for streamlined and flexible
implementation of the state and federal
operating permits programs. The part 71
program provisions for timely
applications, application and permit
shields, permit revisions, and
operational flexibility are intended to
allow any type of industry sector,
including the agricultural industry, the
ability to add or change equipment with
minimal, if any, interference in daily
operations. For example, part 71’s
application shield allows a source that
submits a complete application for its
initial part 71 permit to operate in
compliance with that application until
it receives its permit, which should
address any concerns regarding the
timing of actual permit issuance. See 40
CFR 71.5(a)(2). In addition, part 71’s
permit revision procedures do not

require public notification for many
types of changes at a facility and allow
a facility to make these changes upon
submittal of its application. See, 40 CFR
71.7(e)(1).

Moreover, any impact should occur at
only a few state-exempt major stationary
agricultural sources that are small
businesses for several reasons. Those
reasons, discussed in more detail in the
Administrative Requirements section of
this notice, include (1) the monetary
threshold for small agricultural
businesses; (2) the fact that part 71
applies only to major sources of air
pollution, which tend to be larger
operations; and (3) the fact that fugitive
emissions from farming operations (e.g.,
harvesting) are not counted towards
major source applicability, reducing the
number of agricultural sources likely to
be subject to the program.

With respect to the option of
becoming a synthetic minor source,
there are many other mechanisms
available to limit potential emissions
from a farm, including prohibitory rules
and general permits. We note that
USDA’s comments to our proposed
action observed that there are
“relatively few” small business farms
that have actual emissions above the
applicable major source thresholds. We
intend to work with the USDA and local
air districts to implement mechanisms
for limiting potential emissions in time
for the title V permit application
deadlines and thereby appropriately
limit the number of sources subject to
the part 71 program.

Comment 20: One commenter takes
issue with EPA’s view that E.O. 13045
does not apply to the proposed rule
because “it does not involve decisions
intended to mitigate environmental
health or safety risks.” This commenter
states that it does not seem reasonable
for EPA to include major stationary
agricultural sources in part 71 if no
mitigation of environmental health risks
is expected.

Response: Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children.
Today’s action involves the exercise of
our authority under part 70 and the
implementation of part 71, which are
title V operating permit programs that
basically record and assure compliance
with already-existing applicable
requirements; they do not require new
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reductions in emissions or other
emissions restrictions. Therefore, it does
not involve any major new decisions
directed towards the mitigation of
environmental health or safety risks.
Likewise we do not believe that today’s
decision will have a disproportional
adverse effect on children. In addition,
as discussed above, the regulation of
state-exempt major stationary
agricultural sources is required by title
V of the Act. Finally, the thrust of
commenter’s claim that is that we
should not apply part 71 to agricultural
sources absent mitigation of
environmental risks. By helping to
assure compliance with applicable
requirements, the application of part 71
to agricultural sources moves in the
direction of reducing environmental
risks to children (as well as adults).
Thus, today’s decision would be
consistent with the purposes of
Executive Order 13045 if it applied.

III. Description of EPA’s Final Action

After thorough consideration of the
comments submitted in response to our
proposed rule, EPA is taking action to
withdraw, in part, approval of the 34
fully approved Clean Air Act title V
(part 70) Operating Permits Programs in
the State of California. We are only
withdrawing approval of the portions of
the programs that relate to state-exempt
major stationary agricultural sources;
because they have the ability to
adequately administer and enforce their
part 70 programs for non-exempt major
stationary sources, each of the 34 local
air districts will continue to administer
their existing title V program for all
other title V sources. As described more
fully in the sections above and in our
proposed rule, EPA’s action is necessary
because the local air districts in the
State cannot issue, administer or enforce
operating permits for certain major
stationary agricultural sources, which
are required to obtain permits under
title V of the Act.

IV. Effect of EPA’s Rulemaking

As a result of the partial withdrawal
of part 70 program approval effected by
today’s action, EPA will be
implementing (as of the effective date of
today’s final rule) a federal operating
permits program under 40 CFR part 71
(“part 71 program”) for state-exempt
major stationary agricultural sources
within the jurisdiction of the 34
California air districts listed at the
beginning of this notice. EPA is not
promulgating a part 71 program with
today’s action, since such a program has
already been promulgated by the
Agency. See 61 FR 34202 (July 1, 1996).
Today’s action to partially withdraw

approval of the fully approved part 70
programs in the State merely establishes
the effective date of the Agency’s
implementation of this existing part 71
program for state-exempt major
stationary agricultural sources.

Pursuant to 40 CFR 71.5(a)(1)(i), major
stationary sources which do not have an
existing operating permit issued by a
State (or local permitting authority)
under an approved part 70 program, and
which are applying for a part 71 permit
for the first time, must submit an
application within 12 months after
becoming subject to the permit program
or on or before such earlier date as the
permitting authority may establish.
Section 71.5(a)(1)(i) further provides
that sources required to submit permit
applications earlier than 12 months after
becoming subject to part 71 shall be
notified of the earlier submittal date at
least 6 months in advance of the
deadline. We are today notifying state-
exempt major stationary agricultural
sources within the jurisdiction of the 34
California air districts that they are
subject to part 71 permitting
requirements as of the effective date of
this final rule. We are also notifying
these sources of the following permit
application deadlines: (1) State-exempt
stationary agricultural sources that are
major sources, as defined in 40 CFR
71.2, due to emissions from diesel-
powered engines must submit part 71
permit applications to the EPA Region
IX Permits Office no later than May 14,
2003; and (2) any remaining state-
exempt major stationary agricultural
sources must submit part 71 permit
applications to the EPA Region IX
Permits Office no later than August 1,
2003.

As we noted above in our response to
comments, EPA is committing to
provide additional guidance on the
implementation of the part 71 program
for state-exempt major stationary
agricultural sources. The additional
guidance, which EPA will make widely
available through direct outreach to
potentially subject sources and through
other means, will provide clearer
direction as to the types and sizes of
operations that are presumptively major
under the title V program. It is also
EPA’s intention to develop, as part of
this guidance, streamlined application
forms, user-friendly instructions, and
general permit templates and to
disseminate these documents for use by
subject sources.” However, it is

71f an owner or operator of a subject source
prefers to use the standard part 71 permit
application, those forms, as well as instructions for
completing the forms, are available electronically at
www.epa.gov/air/oaqps/permits/p71forms.html.
Part 71 permit applicants may also contact the EPA

ultimately the responsibility of the
source to submit a permit application if
it is subject to the part 71 program,
regardless of whether contact is initiated
by EPA or any other regulatory
authority. An owner or operator of a
source may choose to submit a written
request to EPA for a part 71
applicability determination. Pursuant to
40 CFR 71.3(e), the written request shall
be made by the source’s responsible
official to the EPA Region IX Regional
Administrator, shall include
identification of the source and relevant
facts about the source, and shall meet
the certification requirements of 40 CFR
71.5(d).

V. Notification of Part 71 Program
Effectiveness

Section 71.4(g) requires that, in taking
action to implement and enforce a part
71 program, EPA shall publish a notice
in the Federal Register informing the
public of such action and the effective
date of any part 71 program. By this
notice, EPA is informing the public of
the Agency’s implementation of a part
71 federal operating permits program for
state-exempt major stationary
agricultural sources located within the
jurisdiction of the 34 California air
districts listed at the beginning of this
notice. The effective date of this
program is November 14, 2002.

In addition to the requirement to
publish notice of the effectiveness of a
part 71 program in the Federal Register,
40 CFR 71.4(g) also requires that the
Agency, “to the extent practicable,
publish notice in a newspaper of general
circulation within the area subject to the
part 71 program effectiveness.” EPA
will, to the extent practicable, publish
notice in one or more newspapers of
general circulation within the areas
subject to the part 71 program
effectiveness. Finally, in accordance
with 40 CFR 71.4(g), EPA will be
providing a letter to Winston H. Hickox,
Secretary, California Environmental
Protection Agency, as California
Governor Gray Davis’ designee, to
provide notice of the effectiveness of
EPA’s part 71 program for state-exempt
major stationary agricultural sources.

VI. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866, entitled
“Regulatory Planning and Review.”

Region IX Air Permits Office as described in the FOR
FURTHER INFORMATION CONTACT section of this
notice.
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B. Executive Order 13211

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

C. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

D. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism

implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it does
not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Executive Order 13175

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule. Moreover, in the
spirit of Executive Order 13175, and
consistent with EPA policy to promote
communications between EPA and
tribal governments, EPA specifically
solicited comment on the proposed rule
from tribal officials.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities. In developing
the original part 70 regulations and the
proposed revisions to part 70, the
Agency determined that they would not
have a significant economic impact on
a substantial number of small entities.
See 57 FR 32250, 32294 (July 21, 1992),
and 60 FR 45530, 45563 (August 31,
1995). Similarly, the same conclusion
was reached in an initial regulatory
flexibility analysis performed in support
of the 1996 part 71 rulemaking. See 61
FR 34202, 34227 (July 1, 1996); see also
64 FR 8262 (Feb. 19, 1999). Only a small
subset of sources subject to the part 71
rule would be affected by today’s action.
The prior screening analyses for the part
70 and part 71 rules were done on a
nationwide basis without regard to
whether sources were located within
California and are, therefore, applicable
to sources in California. Accordingly,
EPA believes that the screening analyses
are valid for purposes of today’s action.
And since the screening analyses for the
prior rules found that the part 70 and 71
rules as a whole would not have a
significant impact on a substantial
number of small entities, today’s action,
which would affect a much smaller
number of entities than affected by the
earlier rules, also will not have a
significant impact on a substantial
number of small entities.

EPA believes that few if any small
businesses involved in the production
of crops or animals in California would
be subject to part 71 as a result of this
rule. First, EPA notes that the Small
Business Administration, pursuant to its
authority under 15 U.S.C. 632(a) and
634(b)(6), has established thresholds for
various business sectors to be used in
the determination of whether a business
is “small.” See, 13 CFR part 121. For
most businesses involved in the
production of crops or animals (those
that would most likely be subject to part
71 because of this rule), the SBA has set
the “small business” threshold as
$750,000 in annual receipts. (The
threshold for cattle feedlots is $1.5
million; the threshold for chicken egg
production is $10.5 million.) See 13
CFR 121.201; see also, 13 CFR 121.104.
Businesses that have annual receipts in
excess of that threshold are not “small
businesses.” Second, EPA’s rule would
require only major sources of air
pollution to obtain a part 71 operating
permit. For instance, in the San Joaquin
Valley, the threshold for major sources
of oxides of nitrogen or volatile organic
compounds is 25 tons per year; the
threshold for major sources of
particulate matter is 70 tons per year.
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Most other air districts in California
have higher thresholds and
consequently fewer sources in those
districts would be subject to part 71.
Furthermore, EPA does not include a
source’s fugitive emissions of criteria
pollutants in determining whether part
71 applies to it. In addition, for sources
that might have the potential to emit
above the major source threshold, but
have actual emissions below the
threshold, the Agency has issued several
policy memoranda explaining
mechanisms for these sources to become
“synthetic minors.” These sources are
recognized as not emitting pollutants in
major quantities and may avoid the
requirement to apply for a part 71
permit. Moreover, to the extent there is
any impact, it will not be significant
because part 71 imposes few if any
additional substantive requirements.
EPA intends to provide assistance to all
sources that would become subject to
part 71 as a result of this rulemaking.

Consequently, I hereby certify that
this action will not have a significant
economic impact on a substantial
number of small entities.

G. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector.

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’’ (VCS) if available

and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to today’s action because it
does not require the public to perform
activities conducive to the use of VCS.

I. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in this action under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2060—
0336. The information is planned to be
collected to enable EPA to carry out its
obligations under the Act to determine
which sources are subject to the Federal
Operating Permits Program and what
requirements should be included in
permits for sources subject to the
program. Responses to the collection of
information will be mandatory under 40
CFR 71.5(a) which requires owners or
operators of sources subject to the
program to submit a timely and
complete permit application and under
40 CFR 71.6 (a) and (c) which require
that permits include requirements
related to recordkeeping and reporting.
As provided in 42 U.S.C. 7661b(e),
sources may assert a business
confidentiality claim for the information
collected under section 114(c) of the
Act.

In the Information Collection Request
(ICR) document for the July 1996 final
part 71 rule (ICR Number 1713.02), EPA
estimated that 1,980 sources in 8 states
would potentially be subject to part 71.
EPA also estimated that the annual
burden per source would be 329 hours,
and the annual burden to the Federal
government is 243 hours per source.
EPA believes that these burden
estimates are significantly higher than
the burdens associated with today’s
rule. First, EPA estimates that the
number of agricultural sources in
California will be significantly less than
the number on which the July 1996
estimates were based. In addition, State
and local laws have traditionally
exempted agricultural sources from
many air pollution regulations.
Therefore, agricultural sources will have
fewer applicable requirements than the
average part 71 source; accordingly, the
burdens associated with permit
applications and recordkeeping and
reporting requirements should be
minimal and far less than those for the
typical part 71 source. Today’s action
would impose no burden on State or
local governments and no burden on
Tribal agencies. Burden means the total
time, effort, or financial resources

expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information; processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR Chapter 15.

J. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

K. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 186,
2002. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
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List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: October 2, 2002.
Wayne Nastri,
Regional Administrator, Region IX.

40 CFR part 70, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by revising paragraphs (a) through (hh)
under California to read as follows:

Appendix A To Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

California

The following district programs were
submitted by the California Air Resources
Board on behalf of:

(a) Amador County Air Pollution Control
District (APCD):

(1) Complete submittal received on
September 30, 1994; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on April 10,
2001. Amador Gounty Air Pollution Control
District was granted final full approval
effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(b) Bay Area Air Quality Management
District (AQMD):

(1) Submitted on November 16, 1993,
amended on October 27, 1994, and effective
as an interim program on July 24, 1995.
Revisions to interim program submitted on
March 23, 1995, and effective on August 22,
1995, unless adverse or critical comments are
received by July 24, 1995. Approval of
interim program, including March 23, 1995,
revisions, expires December 1, 2001.

(2) Revisions were submitted on May 30,
2001. Bay Area Air Quality Management
District was granted final full approval
effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(c) Butte County APCD:

(1) Complete submittal received on
December 16, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on May 17,
2001. Butte County APCD was granted final
full approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(d) Calaveras County APCD:

(1) Complete submittal received on October
31, 1994; interim approval effective on June
2, 1995; interim approval expires December
1, 2001.

(2) Revisions were submitted on July 27,
2001. Calaveras County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(e) Colusa County APCD:

(1) Complete submittal received on
February 24, 1994; interim approval effective
on June 2, 1995; interim approval expires
December 1, 2001.

(2) Revisions were submitted on August 22,
2001 and October 10, 2001. Colusa County
APCD was granted final full approval
effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(f) EI Dorado County APCD:

(1) Complete submittal received on
November 16, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on August 16,
2001. El Dorado County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(g) Feather River AQMD:

(1) Complete submittal received on
December 27, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on May 22,
2001. Feather River AQMD was granted final
full approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(h) Glenn County APCD:

(1) Complete submittal received on
December 27, 1993; interim approval
effective on August 14, 1995; interim
approval expires December 1, 2001.

(2) Revisions were submitted on September
13, 2001. Glenn County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(i) Great Basin Unified APCD:

(1) Complete submittal received on January
12, 1994; interim approval effective on June
2, 1995; interim approval expires December
1, 2001.

(2) Revisions were submitted on May 18,
2001. Great Basin Unified APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(§) Imperial County APCD:

(1) Complete submittal received on March
24, 1994; interim approval effective on June
2, 1995; interim approval expires December
1, 2001.

(2) Revisions were submitted on August 2,
2001. Imperial County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(k) Kern County APCD:

(1) Complete submittal received on
November 16, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on May 24,
2001. Kern County APCD was granted final
full approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(1) Lake County AQMD:

(1) Complete submittal received on March
15, 1994; interim approval effective on
August 14, 1995; interim approval expires
December 1, 2001.

(2) Revisions were submitted on June 1,
2001. Lake County AQMD was granted final
full approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(m) Lassen County APCD:

(1) Complete submittal received on January
12, 1994; interim approval effective on June
2, 1995; interim approval expires December
1, 2001.

(2) Revisions were submitted on August 2,
2001. Lassen County APCD was granted final
full approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(n) Mariposa County APCD:

(1) Submitted on March 8, 1995; approval
effective on February 5, 1996 unless adverse
or critical comments are received by January
8, 1996. Interim approval expires on
December 1, 2001.

(2) Revisions were submitted on September
20, 2001. Mariposa County APCD was
granted final full approval effective on
November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(0) Mendocino County APCD:

(1) Complete submittal received on
December 27, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on April 13,
2001. Mendocino County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(p) Modoc County APCD:

(1) Complete submittal received on
December 27, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on September
12, 2001. Modoc County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.
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(q) Mojave Desert AQMD:

(1) Complete submittal received on March
10, 1995; interim approval effective on March
6, 1996; interim approval expires December
1, 2001.

(2) Revisions were submitted on June 4,
2001 and July 11, 2001. Mojave Desert
AQMD was granted final full approval
effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(r) Monterey Bay Unified Air Pollution
Control District:

(1) Submitted on December 6, 1993,
supplemented on February 2, 1994 and April
7,1994, and revised by the submittal made
on October 13, 1994; interim approval
effective on November 6, 1995; interim
approval expires December 1, 2001.

(2) Revisions were submitted on May 9,
2001. Monterey Bay Unified Air Pollution
Control District was granted final full
approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(s) North Coast Unified AQMD:

(1) Complete submittal received on
February 24, 1994; interim approval effective
on June 2, 1995; interim approval expires
December 1, 2001.

(2) Revisions were submitted on May 24,
2001. North Coast Unified AQMD was
granted final full approval effective on
November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(t) Northern Sierra AQMD:

(1) Complete submittal received on June 6,
1994; interim approval effective on June 2,
1995; interim approval expires December 1,
2001.

(2) Revisions were submitted on May 24,
2001. Northern Sierra AQMD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(u) Northern Sonoma County APCD:

(1) Complete submittal received on January
12, 1994; interim approval effective on June
2, 1995; interim approval expires December
1, 2001.

(2) Revisions were submitted on May 21,
2001. Northern Sonoma APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(v) Placer County APCD:

(1) Complete submittal received on
December 27, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on May 4,
2001. Placer County APCD was granted final
full approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(w) The Sacramento Metropolitan Air
Quality Management District:

(1) Complete submittal received on August
1, 1994; interim approval effective on
September 5, 1995; interim approval expires
December 1, 2001.

(2) Revisions were submitted on June 1,
2001. The Sacramento Metropolitan Air
Quality Management District was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(x) San Diego County Air Pollution Control
District:

(1) Submitted on April 22, 1994 and
amended on April 4, 1995 and October 10,
1995; approval effective on February 5, 1996,
unless adverse or critical comments are
received by January 8, 1996. Interim approval
expires on December 1, 2001.

(2) Revisions were submitted on June 4,
2001. The San Diego County Air Pollution
Control District was granted final full
approval effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(y) San Joaquin Valley Unified APCD:

(1) Complete submittal received on July 5
and August 18, 1995; interim approval
effective on May 24, 1996; interim approval
expires May 25, 1998. Interim approval
expires on December 1, 2001.

(2) Revisions were submitted on June 29,
2001. San Joaquin Valley Unified APCD was
granted final full approval effective on
November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(z) San Luis Obispo County APCD:

(1) Complete submittal received on
November 16, 1995; interim approval
effective on December 1, 1995; interim
approval expires December 1, 2001.

(2) Revisions were submitted on May 18,
2001. San Luis Obispo County APCD was
granted final full approval effective on
November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(aa) Santa Barbara County APCD:

(1) Submitted on November 15, 1993, as
amended March 2, 1994, August 8, 1994,
December 8, 1994, June 15, 1995, and
September 18, 1997; interim approval
effective on December 1, 1995; interim
approval expires on December 1, 2001.

(2) Revisions were submitted on April 5,
2001. Santa Barbara County APCD was
granted final full approval effective on
November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(bb) Shasta County AQMD:

(1) Complete submittal received on
November 16, 1993; interim approval
effective on August 14, 1995; interim
approval expires December 1, 2001.

(2) Revisions were submitted on May 18,
2001. Shasta County AQMD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(cc) Siskiyou County APCD:

(1) Complete submittal received on
December 6, 1993; interim approval effective
on June 2, 1995; interim approval expires
December 1, 2001.

(2) Revisions were submitted on September
28, 2001. Siskiyou County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(dd) South Coast Air Quality Management
District:

(1) Submitted on December 27, 1993 and
amended on March 6, 1995, April 11, 1995,
September 26, 1995, April 24, 1996, May 6,
1996, May 23, 1996, June 5, 1996 and July
29, 1996; approval effective on March 31,
1997. Interim approval expires on December
1, 2001.

(2) Revisions were submitted on August 2,
2001 and October 2, 2001. South Coast
AQMD was granted final full approval
effective on November 30, 2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(ee) Tehama County APCD:

(1) Complete submittal received on
December 6, 1993; interim approval effective
on August 14, 1995; interim approval expires
December 1, 2001.

(2) Revisions were submitted on June 4,
2001. Tehama County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(ff) Tuolumne County APCD:

(1) Complete submittal received on
November 16, 1993; interim approval
effective on June 2, 1995; interim approval
expires December 1, 2001.

(2) Revisions were submitted on July 18,
2001. Tuolumne County APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(gg) Ventura County APCD:

(1) Submitted on November 16, 1993, as
amended December 6, 1993; interim approval
effective on December 1, 1995; interim
approval expires December 1, 2001.

(2) Revisions were submitted on May 21,
2001. Ventura Gounty APCD was granted
final full approval effective on November 30,
2001.

(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

(hh) Yolo-Solano AQMD:

(1) Complete submittal received on October
14, 1994; interim approval effective on June
2, 1995; interim approval expires December
1, 2001.

(2) Revisions were submitted on May 9,
2001. Yolo-Solano AQMD is hereby granted
final full approval effective on November 30,
2001.
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(3) Approval is withdrawn for state-exempt
major stationary agricultural sources,
effective on November 14, 2002.

* * * * *

[FR Doc. 02—26174 Filed 10-11-02; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Parts 3430 and 3470
[WO-320-1430-PB-24 1A]
RIN 1004-AD43

Coal Management: Noncompetitive
Leases; Coal Management Provisions
and Limitations

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: This final rule corrects a
technical error relating to coal lease
modifications made in a 1999 final rule.
It also amends the regulations to reflect
the statutory increase in the maximum
acreage of Federal leases for coal that an
individual or entity may hold in any
one state and nationally.

EFFECTIVE DATE: November 14, 2002.

ADDRESSES: You may send inquiries or
suggestions to Director (320), Bureau of
Land Management, Eastern States
Office, 7450 Boston Blvd., Springfield,
VA 22153. We will maintain the
administrative record for this rule at the
Bureau of Land Management,
Regulatory Affairs Group (630), Room
401, 1620 L Street, NW., Washington,
DC 20036.

FOR FURTHER INFORMATION CONTACT:
Mary Linda Ponticelli at (202) 452—
0350.

SUPPLEMENTARY INFORMATION:

I. Background

1I. Discussion of Comments

III. Discussion of the Rule
IV. Procedural Matters

I. Background
A. Lease Modifications

This rule amends the regulations of
the Bureau of Land Management (BLM)
to reflect correction of a technical error
regarding the requirement of a public
hearing and publication in the Federal
Register and a general circulation
newspaper of a notice of availability of
environmental analysis documents for
coal lease modifications. This error was
made in conjunction with the BLM’s
September 1999 regulatory revisions
incorporating public participation

procedures into the competitive coal
leasing regulations. For a detailed
discussion of how the error occurred
and its effects, see the proposed rule
published January 18, 2002 (67 FR
2618).

B. Acreage Limitation

This final rule also changes the
regulations on coal lease acreage
limitations to conform them to a recent
statutory change. On October 23, 2000,
the United States Senate passed S. 2300,
which became Public Law 106463 on
November 7, 2000. This law, known as
the Coal Competition Act of 2000,
amended Section 27(a) of the Mineral
Leasing Act (30 U.S.C. 184(a)) to
increase the amount of acreage of
Federal coal leases, or permits that an
individual or entity may hold in a single
state from 46,080 acres to 75,000 acres
and raised the national acreage limit
from 100,000 acres to 150,000 acres.
This final rule changes the acreage
limitations in the regulations to conform
to those in the statute. For a complete
discussion of the reasons for the
statutory changes and their effects, see
the preamble of the proposed rule (67
FR 2618).

I1. Discussion of Comments

Three letters, one from a law firm and
two from state government agencies,
addressed the proposed rule. All of the
comment writers either supported the
proposed rule generally or stated that
they had no comment on it.

I1I. Discussion of the Rule

In light of the lack of substantive
comments suggesting changes in the
regulations, we are publishing the rule
as it was proposed in the correction and
extension document published April 12,
2002 (67 FR 17962), without change.
That document corrected a drafting
error in the original proposed rule
published on January 18, 2002 (67 FR
2618).

IV. Procedural Matters

National Environmental Policy Act

BLM prepared an environmental
assessment (EA) and found that this
final rule does not constitute a major
Federal action significantly affecting the
quality of the human environment
under section 102(2)(C) of the
Environmental Protection Act of 1969
(NEPA), 42 U.S.C. 4332(2)(C). As
discussed fully in the proposed rule,
this rule implements a technical
correction to the public participation
rule completed on September 28, 1999
(64 FR 52239) and a change to the
Mineral Leasing Act which was made by

Congress. The Mineral Leasing Act
amendment changed the acreage
limitations for coal leases. As stated in
the EA, the final rule should lead to
more efficient production and economic
recovery of the coal resource. However,
it should not in and of itself lead to new
mining. While more efficient mining
may have environmental consequences,
BLM will consider these consequences
on a case-by-case basis in preparing
environmental analyses before issuing a
new coal lease or modifying an existing
one. Therefore, a detailed statement
under NEPA is not required. We have
placed the EA and the Finding of No
Significant Impact (FONSI) on file in
our Administrative Record at the
address specified in the ADDRESSES
section.

Executive Order 12866, Regulatory
Planning and Review

This final rule is not a significant
regulatory action and was not subject to
review by the Office of Management and
Budget under Executive Order 12866.
This rule will not have an annual effect
of $100 million or more on the
economy. The rule affects coal leasing
in only two ways: shortening the lease
modification procedure, and increasing
lease acreage limitations.

Further, historically, lease
modifications have not had significant
economic effects on the economy. In
Fiscal Year 2001, there were 317 coal
leases of various kinds, generating
royalties of $337,750,444 on production
of 393,509,351 tons of Federal coal, with
an average market value of $7.85 per
ton, from 473,303 acres of public lands.
Of these leases, in FY 2001, only 2
leases were subjects of lease
modification. Since a lessee can only
add maximum of 160 acres by lease
modification over the entire term of the
lease, it is clear that the economic effect
of lease modifications is tiny compared
with the coal program as a whole. The
largest number of lease modifications
that BLM has processed in the past few
years has been 6, in FY 1998, affecting
a total of 733 acres. Analyzing this
strictly from averages, and using the
value from FY 2001, the market value of
coal affected by these modifications
should have been about $4,784,701 in
FY 1998, assuming, of course, that it all
would have been immediately available
for mining in that year. Total value for
other recent years, based on the lower
numbers and acreages of lease
modifications shown in the
accompanying chart, should have been
only a fraction of this value. The
following table summarizes lease
modifications over the past few years.



63566 Federal Register/Vol. 67, No. 199/ Tuesday, October 15, 2002/Rules and Regulations
BLM CoOAL LEASE MODIFICATIONS, FY1997-FY2001
FY1997 FY1998 FY1999 FY2000 FY2001
State
Ll\;laggse Acres ﬁgjg Acres ﬁggse Acres Ll\;laggse Acres ﬁgjg Acres
Colorado 1 100 1 160 2 288
Kentucky .... 1 160
Montana .... 3 303 1 10
(8] = o [OOSR 1 133 2 240 2 200 1 122
FTOLAl e —————— 2 233 6 703 3 210 2 288 2 282

Of course, since we do not know
precisely how much coal was produced
from the lease modifications shown, we
state the 1998 dollar figures only to
provide a sense of how small the effect
of lease modifications is, compared with
the threshold in the executive order.
Further, the effects of the mistake that
we are correcting in this rule were—

* Somewhat longer time for
processing a lease modification,
» Somewhat higher cost for
processing a lease modification.

(Neither of these effects was required by
law or policy; rather, they were solely

a consequence of the drafting error.)
Therefore, the effects of this final rule
amount to a financial benefit to the coal
industry and BLM due to reducing the
time required for lease modifications
and the administrative cost of
processing them.

The reduced costs to BLM and the
lease modification applicant from
avoiding a 2 to 3 month delay to allow
the public participation inadvertently
required by the 1999 rule are difficult to
segregate and quantify. As a minimum,
we estimate the savings in processing
costs (for Federal Register processing
and document preparation) will
approach $10,000 per lease modification
application. Assuming an average
number of lease modification
applications per year of 3, the total
savings may be nearly $30,000.

The other element of savings created
by this final rule is the reduction in
opportunity costs. The unintended
consequence of the 1999 rule was that
some operators may not have been able
to develop the resources contained in
the lease modifications in a timely
manner, or at all. Those costs would
have been imposed if, due to the
additional processing time, BLM could
not approve the lease modification in
time to allow recovery of the resources.
If the lease modification is not
processed in time for the coal it contains
to be mined with the rest of the coal in
the lease, the public will lose revenues
from bonus payments and royalties. We
estimate that this final rule will enable

the public to avoid bonus and royalty
revenue losses of about $2,200 per acre
on average, and with an expected 3
modifications at a maximum of 160
acres each, the total revenue impact is
about $1,056,000 per year, which,
though substantial, is less than 1
percent of the total coal royalty
revenues for FY 2001, and far less than
the $100 million annual threshold in the
Executive Order.

The second change amends our
regulations to reflect acreage limitations
changed by Public Law 106—463. We
cannot quantify the economic impact of
increasing the acreage limitations,
because it would involve what would
amount to speculation about future coal
leases or mergers of current coal lessees.
We do, however, see this as positive for
industry in that it will allow greater
flexibility for coal operators to maintain
coal reserves that are readily available
for production and consumption.
Currently, to allow for proof of
successful reclamation, lessees must
wait as long as 10 years before they can
relinquish a lease after production has
ended. The acreage in a lease that has
been mined out but not reclaimed
counts the same to the state and
national acreage limitations as a new
lease that has never been mined.

The rule will not—

+ Adversely affect in a material way
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities. It will
enhance economic recovery of coal,
minimize bypasses, and improve mining
efficiency.

 Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

 Alter the budgetary effects of
entitlements, grants, user fees, or loan
programs or the right or obligations of
their recipients.

* Raise novel legal or policy issues.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), as
amended, 5 U.S.C. 601-612, to ensure

that government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. This rule, as described above,
merely implements a statutory change to
the regulations that apply to leasing
Federal coal resources, and the rule
change itself will not have a significant
impact on any small entities. Rather, it
is the legislation which affects these
entities. The regulations make no
substantive change beyond what
Congress has already enacted. Further,
the rule corrects a technical error in the
final rule published on September 28,
1999 (64 FR 52239), which was fully
analyzed for RFA compliance when
published. Therefore, BLM has
determined under the RFA that this
final rule does not have a significant
economic impact on a substantial
number of small entities.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This final rule is not a “major rule”
as defined at 5 U.S.C. 804(2). This rule
merely makes a technical correction in
the final rule published on September
28,1999 (64 FR 52239), and implements
a change to the state acreage limits that
has been made by Congress. This rule is
limited to making BLM’s regulations
consistent with the law.

Unfunded Mandates Reform Act

This final rule does not impose an
unfunded mandate on state, local, or
tribal governments or the private sector
of more than $100 million per year; nor
will the rule have a significant or
unique effect on state, local, or tribal
governments or the private sector. As
discussed above, this rule merely
changes BLM’s coal leasing regulations
regarding acreage limitations to comply
with Public Law 106—463 and makes a
technical correction to the coal leasing
regulations regarding lease
modifications. Therefore, BLM is not
required to prepare a statement
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containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.).

Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights (Takings)

This rule does not represent a
government action capable of interfering
with constitutionally protected property
rights. The rule is limited to changes
reflecting Congress’s amendment raising
the state and nationwide acreage limits
for coal leases, and correcting a
technical error relating to regulations
governing coal lease modifications.
Therefore, the Department of the
Interior has determined that the rule
will not cause a taking of private
property or require further discussion of
takings implications under this
Executive Order.

Executive Order 13132, Federalism

This rule will not have a substantial
direct effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The rule is limited
to changes to reflect Congress’s
amendment raising the acreage limits
for coal leases and to correct a technical
error pertaining to coal lease
modifications. Therefore, in accordance
with Executive Order 13132, BLM has
determined that this rule does not have
sufficient Federalism implications to
warrant preparation of a Federalism
Assessment.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
Office of the Solicitor has determined
that this final rule does not unduly
burden the judicial system and that it
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a significant energy
action. It will not have an adverse effect
on energy supplies. The rule should
have a favorable effect on energy
production. It should improve efficiency
in production by increasing acreage
limitations and by removing procedural

requirements inadvertently and
erroneously applied to lease
modifications in an earlier rule.

Paperwork Reduction Act

This rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq.

Consultation and Coordination With
Indian Tribal Governments (Executive
Order 13175)

In accordance with Executive Order
13175, we have found that this final rule
does not include policies that have
tribal implications. Since this rule does
not make significant changes to BLM
policy and does not specifically involve
Indian reservation lands, we have
determined that the government-to-
government relationships should remain
unaffected.

Principal Author

The principal author of this rule is
Mary Linda Ponticelli of the Solid
Minerals Group, assisted by Ted
Hudson of the Regulatory Affairs Group,
Bureau of Land Management,
Washington, DC.

List of Subjects

43 CFR Part 3430

Administrative practice and
procedure, Coal, Government contracts,
Intergovernmental relations, Mines,
Public lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements.

43 CFR Part 3470

Coal, Government contracts, Mineral
royalties, Mines, Public lands—mineral
resources, Reporting and recordkeeping
requirements, Surety bonds.

Dated: September 26, 2002.

Rebecca W. Watson,
Assistant Secretary of the Interior.

Under the authorities cited below,
and for the reasons stated in the
Supplementary Information, BLM
amends Subchapter C, Chapter II,
Subtitle B of Title 43 of the Code of
Federal Regulations, as follows:

PART 3430—NONCOMPETITIVE
LEASES

1. The authority citation for part 3430
continues to read as follows:

Authority: 30 U.S.C. 181 et seq.; 30 U.S.C.
351—359; 30 U.S.C. 521—531; 30 U.S.C.
1201 et seq.; and 43 U.S.C. 1701 et seq.

Subpart 3432—Lease Modifications

2. Amend § 3432.3 by revising
paragraph (c) and adding a new
paragraph (d) to read as follows:

§3432.3 Terms and conditions.

* * * * *

(c) Before modifying a lease, BLM will
prepare an environmental assessment or
environmental impact statement
covering the proposed lease area in
accordance with 40 CFR parts 1500
through 1508.

(d) For coal lease modification
applications involving lands in the
National Forest System, BLM will
submit the lease modification
application to the Secretary of
Agriculture for consent, for completion
or consideration of an environmental
assessment, for the attachment of
appropriate lease stipulations, and for
making any other findings prerequisite
to lease issuance.

PART 3470—COAL MANAGEMENT
PROVISIONS AND LIMITATIONS

3. The authority citation for part 3470
continues to read as follows:

Authority: 30 U.S.C. 189 and 359 and 43
U.S.C. 1733 and 1740.

Subpart 3472—Lease Qualification
Requirements

§3472.1-3 [Amended]

4. Amend § 3472.1-3 by—

a. removing from paragraph (a)(1) the
terms “46,080 acres” and ‘100,000
acres”’, and adding in their place the
terms ‘75,000 acres” and 150,000
acres”, respectively; and

b. removing from the first sentence of
paragraph (a)(2) the date “August 4,
1976,” and adding in its place the date
“November 7, 2000,” and removing
from each place it appears in paragraph
(a)(2) the term ““100,000 acres” and
adding in its place the term “150,000
acres’’.

[FR Doc. 02—-26064 Filed 10-11-02; 8:45 am]
BILLING CODE 4310-84-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 993

[Docket No. FV02-993-2 PR]

Dried Prunes Produced in California;
Revising the Regulations Concerning
Compensation Rates for Handlers’
Services Performed Regarding
Reserve Prunes Covered Under the
California Dried Prune Marketing Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on revising the regulations concerning
compensation rates for handlers’
services performed in connection with
reserve prunes covered under Marketing
Order No. 993 (order). The order
regulates the handling of dried prunes
produced in California and is
administered locally by the Prune
Marketing Committee (Committee). This
rule would establish a procedure in the
administrative rules and regulations
which the Committee would follow to
compute the level of handler payments
for holding reserve prunes during and
beyond the crop year of acquisition.
These payment rates would reflect
current industry costs. The rule also
would establish time frames for
changing the payment rates, and
procedures for informing interested
persons of the payment rates and
payment procedures. The Committee
also recommended that no payment for
handler services be made for reserve
prunes released through the handler
acceptance of diversion certificates if
the released prunes have not been
stored by the handler.

DATES: Comments received by December
16, 2002 will be considered prior to the
issuance of a final rule. Pursuant to the
Paperwork Reduction Act, comments on
the information collection burden must
be received by December 16, 2002.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Richard P. Van Diest, Marketing
Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW STOP 0237,

Washington, DC 20250-0237; telephone:

(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 993, both as
amended (7 CFR part 993), regulating
the handling of dried prunes produced
in California, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This proposal

will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposal invites comments on
revising the regulations concerning
compensation to handlers for services
they perform pertaining to reserve
prunes covered under the order. Under
the order, handlers are compensated for
such costs as inspection, receiving,
storing, grading, and fumigation of
reserve prunes held for the account of
the Committee. In the administrative
rules and regulations, the compensation
rate has been $25 per ton since the early
1970’s. This rule would establish a
procedure in the administrative rules
and regulations which the Committee
would follow to compute the level of
handler payments that reflect current
industry costs instead of having the
compensation rate stated in the rule.
The Committee would obtain current
industry costs through surveys of dried
prune handlers and compute average
costs based on the number of handlers
participating in the survey. Abnormally
high or low results would not be
considered in the average. The average
may be rounded to the nearest $0.25.
The compensation rate computed by the
Committee would require approval by
USDA. The Committee would announce
the compensation rate for handling
reserve prunes at the time when the
Committee reviews the industry
statistics during the latter part of June
and notify all handlers accordingly.
Additional payment for handler services
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for reserve prunes held beyond the crop
year of acquisition would be updated
through a stated percentage of the
handler compensation rate during the
crop year of acquisition. The Committee
unanimously recommended this action
on November 29, 2001.

The order provides authority for
volume regulation designed to promote
orderly marketing conditions, to
stabilize prices and supplies, and to
improve producer returns. When
volume regulation is in effect, a certain
percentage of the California prune crop
may be sold by handlers to any market
(salable tonnage) while the remaining
percentage must be held by handlers in
a reserve pool (or reserve) for the
account of the Committee. Reserve
prunes are disposed of through various
programs authorized under the order,
including government purchases. Net
proceeds generated from sales of reserve
prunes are distributed to the reserve
pool’s equity holders, primarily
producers.

Definitions

Section 993.21c of the prune
marketing order defines salable prunes
as prunes which are free to be handled
pursuant to any salable percentage
established by the USDA pursuant to
§993.54.

Section 993.21d of the order defines
reserve prunes as prunes which must be
withheld in satisfaction of a reserve
obligation arising from the application
of a reserve percentage established by
the USDA pursuant to § 993.54.

Section 993.54 of the order provides
authority for the USDA, based on
recommendations by the Committee and
supporting information supplied by the
Committee, or from other available
information, to establish salable and
reserve percentages for dried prunes
received by handlers during a crop year.
The crop year begins August 1 and runs
through July 31. When salable and
reserve percentages are in effect,
§993.57 requires handlers to hold in
their possession or under their control,
for the account of the Committee, the
quantity of prunes necessary to meet
their reserve obligation.

Authority To Pay Handlers for Reserve
Pool Services

Section 993.59 of the order specifies
that handlers be compensated for
necessary services performed in
connection with reserve prunes
including, but not limited to inspection,
receiving, storing, grading, and
fumigation. The payment is made on the
tonnage of reserve prunes held by the
handler for the account of the

Committee, in accordance with a
schedule of payments.

Handler Service Payments and
Conditions for Reserve Prunes

Pursuant to § 993.59 of the order,
details of the criteria and procedures for
compensating prune handlers in
connection with reserve prunes are
established by regulation after
recommendation by the Committee.
They may be found in § 993.159 of the
administrative rules and regulations.
Since the early 1970’s, the
compensation rate has been $25 per ton.
The prune industry has not
implemented salable and reserve
percentages since 1971; therefore, the
compensation rate does not reflect
current costs. In recent years, the
Committee has considered
implementing a reserve.

The Committee normally meets
during the end of June or early July to
discuss marketing policy issues and
decides whether to recommend
implementing a reserve. The Committee
met on November 29, 2001, and
unanimously recommended revising the
rules and regulations pertaining to the
compensation rate for handler services
in connection with reserve prunes. One
change recommended would establish a
procedure in the administrative rules
and regulations for computing the
compensation rates instead of having
the rates stated in the rule. To aid in
formulating the compensation rates, the
Committee would obtain current costs
through surveys of dried prune handlers
and compute average costs based on the
number of handlers participating in the
survey. Abnormally high or low results
would not be considered in the average.
The average may be rounded to the
nearest $0.25.

An updated compensation rate for
handling reserve prunes would be
computed when the Committee
considers its annual marketing policy,
but no later than July 20. This date
could be extended up to 10 days, if
warranted by a late crop. During
marketing policy discussions, the
Committee reviews, among other things,
industry production and marketing
statistics for dried prunes here and
abroad, pricing information for domestic
and foreign produced dried prunes, and
handler costs for holding reserve
prunes, including, but not limited to
inspection, receiving, storing, grading,
and fumigating prunes. Any
recommended change in compensation
rate would be reviewed, and would
have to be approved by USDA. Upon
approval, the Committee would inform
all handlers of the changed
compensation rate for the upcoming

crop year. The crop year begins August
1 and the process would be completed
by that time.

On November 29, 2001, the
Committee also recommended that no
payment for handler services be made
for reserve prunes released by handler
acceptance of diversion certificates
under §§993.62 and 993.162, if the
handler has not stored the prunes. For
example, a handler may have a reserve
obligation of 1,000 tons and received
900 tons worth of diversion certificates.
The handler submits the 900 tons of
diversion certificates to the Committee
and requests that he be relieved of 900
tons of reserve prune obligation, leaving
a reserve obligation of 100 tons. In this
situation, the Committee would only
reimburse the handler for reserve pool
costs on the 100 tons.

The Committee intends to pay up to
one-half the compensation rate (first
payment) as soon as practicable after the
majority of the deliveries have been
made and funds are available. During
normal years, the first payment would
occur after the second quarter of the
crop year (usually during February) and
quarterly payments would be made
thereafter, as funds are available. The
crop year runs from August 1 through
July 31.

The Committee also recommended a
number of administrative changes to the
rules and regulations. They include: (1)
Correcting a reference in §993.159(a)
from §993.57 to §993.59; (2) adding a
provision in § 993.159(a)(1) stating that
in crop years when the Committee
recommends a reserve pool, it shall
meet by July 20 to review costs for
handler services in connection with
reserve prunes pursuant to § 993.59,
except that the Committee may extend
this date by not more than 10 business
days if warranted by a late crop; (3)
adding weighing and stacking prunes as
part of the direct labor costs in
§993.159(a)(2); (4) adding clean-up,
health insurance, pension plan
contributions, vacation pay, holiday and
other paid days off as part of the plant
overhead costs in § 993.159(a)(2); and
(5) eliminating reference to personal
pronouns and replacing them with a
descriptive noun so the regulatory text
is not gender specific. Paragraphs (a)(1),
(2), and (3) of §993.159 are proposed to
be modified accordingly.

In addition, the Committee
recommended that the provisions in
§993.159(c)(2) regarding payments to
handlers for services rendered in
connection with reserve prunes held
beyond the end of the crop year of
acquisition also be updated. The
regulations currently establish the
reimbursement rate for storage and
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fumigation at $2 per ton for the first
quarter of the year beyond the crop year
of acquisition. This approximates 10
percent of the current handler
compensation rate for the crop year of
acquisition. The Committee
recommended that handlers be
compensated at 10 percent of the yearly
rate computed by the Committee and
approved by USDA for the crop year of
acquisition for the first quarter after the
crop year of acquisition, rather than
establishing a specific rate. That
paragraph also specifies specific
amounts per ton for storage and
fumigation for the second, third, and
fourth quarters after the crop year of
acquisition at $1.00, $0.25, and $0.25
per ton, respectively. This equates to 50
percent of the first quarter’s amount for
the second quarter and 25 percent each
for the third and fourth quarters. Rather
than maintaining specific rates for the
second, third, and fourth quarters, the
Committee recommended that the rates
be expressed as these percentages in the
administrative rules and regulations.
Expressing these rates paid to handlers
for services rendered beyond the crop
year of acquisition as percentages would
add flexibility to the regulatory scheme
and eliminate the need to revise that
part of the regulations when the rates for
handler services during the crop year
are changed.

The Committee also recommended
that it be allowed to determine the rate
per ton for bin rental within the
industry for the succeeding crop year
and inform handlers in accordance with
paragraph (e) of § 993.159. Handlers
would be compensated at that rate for
use of their bins in storing reserve
prunes for the account of the
Committee. Paragraphs (c)(1) and (2) of
§993.159 are proposed to be modified
accordingly.

New paragraph (e) of § 993.159 would
specify that the Committee shall give
reasonable publicity to producer and
handler members and alternates who
serve on the Committee, commercial
dehydrators, handlers, and the
cooperative bargaining association(s) of
each meeting to consider handler
payment rates or any modification
thereof, and each such meeting shall be
open to them. Similar publicity shall be
given to producer and handler members
and alternates who serve on the
Committee, commercial dehydrators,
handlers, and the cooperative
bargaining association(s) of each
payment rate modification submitted to
USDA for review and approval. The
Committee shall notify producer and
handler members and alternates who
serve on the Committee, commercial
dehydrators, handlers, and cooperative

bargaining association(s) of USDA’s
action on payment rates and conditions
for payment by first class mail and/or by
electronic communications.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,205
producers of dried prunes in the
production area and approximately 24
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

An updated industry profile shows
that 9 out of 24 handlers (37.5 percent)
shipped over $5,000,000 worth of dried
prunes and could be considered large
handlers by the Small Business
Administration. Fifteen of the 24
handlers (62.5 percent) shipped under
$5,000,000 worth of prunes and could
be considered small handlers. An
estimated 32 producers, or less than 3
percent of the 1,205 total producers,
would be considered large growers with
annual incomes over $500,000. The
majority of handlers and producers of
California dried prunes may be
classified as small entities.

Pursuant to § 993.59 of the order, this
proposed rule would allow the
Committee to compute and announce
the level of payments paid to handlers
for services performed in connection
with holding reserve prunes for the
account of the Committee. Each handler
holding reserve prunes for the account
of the Committee would complete such
services so that the Committee is
assured that the prunes are maintained
in good condition. The Committee
would use the procedure specified in
the administrative rules and regulations
for computing the payment levels. This
flexibility would allow for cost updates

in a timely and efficient manner and at
less cost to implement. This rule would
allow the Committee to survey each of
the prune handlers to obtain their costs
for each category of expenses for
handling reserve prunes listed in
§993.159 of the administrative rules
and regulations. These costs would be
averaged according to the formula in the
rules and regulations. After reviewing
and computing these costs, the
Committee would submit the
compensation rates to USDA for
approval. After USDA approves the
compensation rates, the payment rates
would be publicized as required in
paragraph (e) of this section. No
payments for handler services would be
made for reserve prunes released by
handler acceptance of diversion
certificates if the handler has not stored
the released dried prunes for the
account of the Committee.

The Committee also recommended a
number of administrative changes to the
rules and regulations. They include: (1)
Correcting a section reference in
§993.159(a) from § 993.57 to § 993.59;
(2) Adding a provision to §993.159(a)(1)
stating that in crop years when the
Committee recommends a reserve pool,
it shall meet by July 20 to review the
costs incurred by handlers in
connection with holding reserve prunes
for the account of the Committee, except
that the Committee may extend this date
up to 10 business days if warranted by
a late crop; (3) Adding weighing and
stacking prunes as part of the direct
labor costs in § 993.159(a)(2); (4) Adding
clean-up, health insurance, pension
plan contributions, vacation pay,
holiday and other paid days off as part
of the plant overhead costs in
§993.159(a)(2); and (5) Eliminating
references to personal pronouns and
replacing them with descriptive nouns
so the regulatory text is not gender
specific. Paragraphs (a)(1), (2), and (3) of
§993.159 are proposed to be modified
accordingly.

In addition, the Committee
recommended that the provisions in
§993.159(c)(2) also be updated and be
formula based. These provisions regard
payments to handlers for services
(storage and fumigation) rendered in
connection with reserve prunes held
beyond the crop year of acquisition. The
regulations currently establish the
reimbursement rate at $2 per ton for the
first quarter of the crop year after
acquisition. This approximates 10
percent of the current handler
compensation rate for the crop year of
acquisition. The Committee
recommended that the handler payment
rate for the first quarter of the crop year
after acquisition be 10 percent of the
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yearly rate for the crop year of
acquisition, rather than establishing a
specific payment rate. That paragraph
also specifies specific amounts per ton
for storage and fumigation for the
second, third, and fourth quarters of the
crop year following acquisition at $1.00,
$0.25, and $0.25 per ton, respectively.
This equates to 50 percent of the first
quarter’s amount for the second quarter
and 25 percent each for the third and
fourth quarters. Rather than maintaining
specific rates for the second, third, and
fourth quarters, the Committee
recommended that the rates be
expressed as these percentages in the
administrative rules and regulations.
Expressing these rates paid to handlers
for services rendered beyond the crop
year of acquisition as percentages would
add flexibility to the regulatory scheme
and eliminate the need to revise that
part of the regulations when the rates for
handler services during the crop year
are changed.

The Committee also recommended
that it be allowed to determine the rate
per ton for bin rental within the
industry for the succeeding crop year
and inform handlers in accordance with
paragraph (e) of § 993.159. Handlers
would be compensated at that rate for
the use of their bins in storing reserve
prunes for the account of the
Committee. Paragraphs (c)(1) and (2) of
§993.159 are proposed to be modified
accordingly.

New paragraph (e) of §993.159 would
specify that the Committee give
reasonable publicity to producer and
handler members and alternates who
serve on the Committee, commercial
dehydrators, handlers, and the
cooperative bargaining association(s) of
each meeting to consider handler
payment rates or any modification
thereof, and each such meeting shall be
open to them. Similar publicity would
be given to producer and handler
members and alternates who serve on
the Committee, commercial
dehydrators, handlers, and the
cooperative bargaining association(s) of
each payment report submitted to USDA
for review and approval. The Committee
would notify producer and handler
members and alternates who serve on
the Committee, commercial
dehydrators, handlers, and cooperative
bargaining association(s) of USDA’s
action on payment rates and conditions
for payment by first class mail and/or by
electronic communication.

Regarding the impact of this rule on
affected entities, the order provides that
handlers shall store reserve prunes for
the account of the Committee. Net
proceeds from sales of such reserve
prunes are distributed back to the

reserve pool’s equity holders, primarily
producers. Handlers are compensated
from reserve pool funds for their costs
in inspecting, receiving, storing,
grading, fumigation, and handling
reserve prunes. Currently, handlers are
compensated at a rate of $25 per ton for
reserve prunes acquired during a
particular crop year. The $25 per ton
rate has been the compensation rate
since the early 1970’s. Costs have
increased dramatically in the past 30
years. The Committee recommended
that a procedure be added to the
administrative rules and regulations that
allows the Committee to adjust the
compensation rate for handling reserve
prunes in a timely manner instead of
specifying them in the rules and
regulations. The industry meets during
the end of June or early July to discuss
marketing policy issues, including
reserve pooling, for the next crop year,
which begins August 1. A procedure in
the administrative rules and regulations
would allow the Committee to update
the compensation rate during a
particular crop year in a timely,
efficient, and less expensive manner.
The computed payment rates would be
recommended by the Committee and
approved by USDA. After USDA
approval the payment rates would be
publicized as required in § 993.159(e).

This rule would allow the Committee
to reimburse handlers their actual costs
incurred in holding reserve prunes for
the account of the Committee. While
this may reduce net proceeds to the
equity holders, it shifts the costs to the
appropriate entities. There should be no
disproportionate impact of this
proposed action on small entities. Costs
of the reserve pool are taken out of the
proceeds of the pool and each equity
holder shares in the expenses based on
their proportionate share of prunes in
the reserve pool.

The Committee discussed other
alternatives to this change on November
29, 2001, including doing nothing.
However, that would leave reserve
pooling as a less viable supply
management option due to the outdated
schedule of handler payments. Another
option discussed was to update the data
for a given crop year; however, the
survey and formula procedure was
considered more viable.

This action would allow the
Committee to survey prune handlers to
obtain their costs applicable to holding
reserve prunes for the account of the
Committee. Reporting and
recordkeeping burdens are necessary for
compliance purposes and for
developing statistical data to administer
the program. This rule would impose
some additional reporting and

recordkeeping requirements on both
small and large California dried prune
handlers. The information collection
requirements are discussed in the
following section. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this proposed rule.

In addition, the Committee=s Supply
Management Subcommittee meeting on
November 28, 2001, and the Committee
meeting on November 29, 2001, where
this action was deliberated were both
public meetings widely publicized
throughout the prune industry. All
interested persons, both large and small,
were invited to attend the subcommittee
and Committee meetings and participate
in the industry=s deliberations. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), this notice announces that
AMS is seeking approval for a new
information collection request.

Title: Dried Prunes Produced in
California, Marketing Order No. 993;
Revision of Compensation Rates for
Handler Services.

OMB Number: 0581-NEW.

Type of Request: New collection.

Abstract: The information
requirements in this request are
essential to carryout the intent of the
Act, to provide the respondents the type
of service they request, and to
administer the dried prune marketing
order program, which has been
operating since 1949.

On November 29, 2001, the
Committee unanimously recommended
revising the order’s administrative rules
and regulations pertaining to the
compensation rate for handler services
in connection with reserve prunes. To
help the Committee formulate the rates,
current costs would be obtained through
a survey voluntarily submitted by dried
prune handlers, and average costs
would be computed based on the
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number of handlers participating in the
survey. The Committee will send the
survey to all prune handlers. The survey
will request that they submit their costs
for services performed with respect to
reserve tonnage prunes, such as
inspection, receiving, storing, grading,
and fumigation.

The survey is needed so the
Committee can compute the average
industry cost for holding reserve pool
prunes. It would also allow the
Committee to evaluate this information,
update the compensation rate, and
reimburse handlers their actual costs
incurred in holding reserve prunes.

The information collection is used
only by authorized representatives of
USDA, including AMS, Fruit and
Vegetable Programs’ regional and
headquarters staff, and authorized
Committee employees. Authorized
Committee employees will be the
primary users of the information and
AMS is the secondary user.

The request for approval for the new
information collection under the order
is as follows:

Handler Compensation Survey

Estimate of Burden: Public reporting
and recordkeeping burden for this
collection of information is estimated to
average 15 minutes per response.

Respondents: Dried prune handlers
who handle reserve prunes.

Estimated Number of Respondents:
24.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 6 hours.

Comments: Comments are invited on:
(1) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the collection of
information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments should reference OMB No.
0581-NEW and the dried prune
marketing order, and be sent to USDA
in care of the Docket Clerk at the
previously mentioned address. All
comments received will be available for
public inspection during regular
business hours at the same address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

As mentioned before, AMS is seeking
approval from OMB for the additional
burden imposed by the Handler
Compensation Survey. Upon OMB
approval, the additional burden will be
merged into the information collection
currently approved under OMB No.
0581-0178, Vegetable and Specialty
Crop Marketing Orders.

In addition to the information
collection burden, this rule also invites
comments on revising the regulations
concerning compensation to handlers
for services they perform pertaining to
reserve prunes covered under the order.
A 60-day comment period is invited to
allow interested persons to respond to
this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 993

Marketing agreements, Plums, Prunes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 993 is proposed to
be amended as follows:

PART 993—B DRIED PRUNES
PRODUCED IN CALIFORNIA

1. The authority citation for 7 CFR
part 993 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 993.159 is revised to read
as follows:

§993.159 Payments for services
performed with respect to reserve tonnage
prunes.

(a) Payment for crop year of
acquisition. Each handler shall, with
respect to reserve prunes held by the
handler for the account of the
Committee pursuant to § 993.59, be paid
at a rate computed by the Committee
(natural condition rate) for necessary
services rendered by the handler in
connection with such prunes so held
during all or any part of the crop year
in which the prunes were physically
received from producers or dehydrators.
Each handler holding reserve prunes
shall perform such services to assure
that the prunes are maintained in good
condition. No payment will be made for
prunes released by handler acceptance
of diversion certificates if the handler
has not stored the released prunes. The
rate of payment shall be established by
the Committee and must be approved by
the Secretary. Following such approval,

it shall be publicized as required in
paragraph (e) of this section.

(1) On or before July 20 of each crop
year when the Committee recommends
a reserve pool (except the Committee
may extend this date by not more than
ten business days if warranted by a late
crop), the Committee shall hold a
meeting to review the costs for
necessary services rendered by handlers
in connection with reserve prunes.

(2) Such amount shall, together with
the additional payments, as provided in
this section, be in full payment for the
costs incurred in connection with but
not be limited to the following services:
Inspection, receiving, storing, grading,
fumigation, and handling. The costs
include, but are not limited to:

(i) Acquisition costs, which include
those for salaries, commission, or
brokerage fees, transportation and
handling between plants and receiving
stations, inspection, and other costs,
including container expenses,
incidental to acquisition or storage;

(ii) Direct labor costs, which include
those for weighing, receiving and
stacking, grading, preliminary sorting
and storing (including that performed
by the handler at the receiving station),
and loading for shipment or other
delivery to the Committee or its
designee;

(iii) Plant overhead costs, which
include those for supervision, indirect
labor, fuel, power and water, taxes and
insurance on facilities, depreciation and
rent, repairs and maintenance (clean-up,
etc.), factory supplies and expense, and
employee benefits (payroll taxes,
compensation insurance, health
insurance, pension plan contributions,
vacation pay, holiday and other paid
days off, and other such costs).

(3) The Committee shall survey all
handlers to obtain their costs for
services performed with respect to
reserve tonnage prunes. The Committee
will compute the average industry cost
for holding reserve pool prunes by
adding each handlers’ cost data, and
dividing the composite figure by the
number of handlers participating in the
survey. In the event that any handler’s
cost data is too low or too high, the
Committee may choose to exclude the
high and low data in computing an
industry average. The industry average
costs may be rounded to the nearest
$0.25. The industry average costs
computed by the Committee shall be
publicized by the Committee pursuant
to pbaragraph e) of this section.

Reimbursement for required
insurance costs. Each handler holding
reserve prunes for the account of the
Committee shall maintain proper
insurance thereon, including fire and
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extended coverage, in valuations
(according to grade and/or size)
established by, or acceptable to, the
Committee for the particular crop year.
The Committee shall reimburse the
handler for the actual costs of such
insurance. Prior to the receipt of reserve
prunes at the beginning of each crop
year, the handler shall certify to the
Committee and the Secretary of
Agriculture, on Form PMC 4.5, that such
handler has a fire and extended
coverage policy fully insuring all
reserve prunes received by the handler
during such crop year. Such
certification shall contain the following
information:

(1) The name and address of the
handler;

(2) The location(s) where reserve
prunes will be held for the account of
the Committee and the premium rate
per $100 value per annum at each
location;

(3) The value per ton at which the
reserve prunes are insured; and

(4) The name and address of the
insurance underwriter.

(c) Certain additional payments in
connection with the holding of reserve
prunes for the account of the
Committee.

(1) Whenever a handler is directed by
the Committee to move and dump
containers or reserve prunes held by the
handler for the account of the
Committee for the purpose of causing an
inspection to be made of the prunes as
provided in § 993.75, but without taking
delivery of the prunes at that time, the
handler shall be paid for such services
at a rate per ton (natural condition
weight) determined by the Committee
and approved administratively by the
Secretary of Agriculture. Such
reimbursement rate shall be computed
as described in paragraph (a)(3) of this
section and publicized as required in
paragraph (e) of this section.

(2) Additional payment for reserve
tonnage prunes held beyond the crop
year of acquisition shall be made in
accordance with this paragraph. Each
handler holding reserve prunes shall
complete such services so that the
Committee is assured that the prunes
are maintained in good condition.

(i) For storage and necessary
fumigation, each handler shall be
compensated at a per ton rate
announced by the Committee in
accordance with paragraph (a)(3) of this
section:

(A) For all or any part of the first 3
months of the succeeding crop year, the
rate per ton shall be 10 percent of the
yearly rate established for the crop year
of acquisition;

(B) For all or any part of the second
3 months of the succeeding crop year,
the rate per ton shall be 50 percent of
the rate established for the first 3
months of the succeeding crop year;

(C) For all or any part of the third 3
months of the succeeding crop year, the
rate per ton shall be 25 percent of the
rate established for the first 3 months of
the succeeding crop year;

(D) For all or any part of the fourth 3
months of the succeeding crop year, the
rate per ton shall be 25 percent of the
rate established for the first 3 months of
the succeeding crop year;

(ii) For all or part of the succeeding
crop year, the Committee shall
determine the per ton rate for bin rental
within the industry and announce bin
rental rate to the industry pursuant to
paragraph (e) of this section.

(iii) For insurance as prescribed in
paragraph (b) of this section.

(d) Certain additional payments in
connection with the delivery of reserve
prunes to the Committee or its designee.

(1) Whenever a handler is directed by
the Committee to deliver to it or its
designee reserve prunes in natural
condition, the Committee shall furnish
the handler with the containers in
which to deliver the prunes, or
reimburse the handler, at cost, for any
containers which the handler furnishes
pursuant to an agreement with the
Committee.

(2) Whenever the Committee arranges
with a handler for the reserve prunes
delivered to it or its designee to be in
processed and packaged condition, the
Committee shall reimburse the handler
at the agreed rate, determined by the
Committee to be reasonable, for the
processing, container, and packaging
costs.

(e) The Committee shall give
reasonable publicity to producer and
handler members and alternates who
serve on the Committee, commercial
dehydrators, handlers, and the
cooperative bargaining association(s) of
each meeting to consider handler
payment rates or any modification
thereof, and each such meeting shall be
open to them. Similar publicity shall be
given to producer and handler members
and alternates who serve on the
Committee, commercial dehydrators,
handlers, and the cooperative
bargaining association(s) of each
payment rate modification submitted to
USDA for review and approval. The
Committee shall notify producer and
handler members and alternates who
serve on the Committee, commercial
dehydrators, handlers, and cooperative
bargaining association(s) of USDA’s
action on payment rates and conditions

for payment by first class mail and/or by
electronic communications.

Dated: October 8, 2002.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—26054 Filed 10-11-02; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-CE-45-AD]

RIN 2120-AA64

Airworthiness Directives; Fairchild

Aircraft, Inc., SA226 Series and SA227
Series

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Fairchild
Aircraft, Inc. (Fairchild Aircraft) SA226
and SA227 series airplanes. This
proposed AD would require you to
inspect the fuel boost pump wiring for
any chafing, cracked insulation
material, or evidence of bare wire(s)
(referred to herein as damage), and
replace any damaged wiring. This
proposed AD would also require you to
install a protective tubing around the
fuel boost pump wiring harness. This
proposed AD is the result of reports of
chafed fuel boost pump wiring to either
the inboard or outboard boost pump
wiring. The actions specified by this
proposed AD are intended to prevent
the fuel boost pump wiring from
chafing, which could result in electrical
arcing. This could serve as an ignition
source inside the fuel tank and result in
fire or explosion.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before December 16, 2002.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2000-CE—45—-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may also send comments
electronically to the following address:
9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain
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“Docket No. 2000-CE—45—-AD” in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in
Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from
Fairchild Aircraft, Inc., P.O. Box
790490, San Antonio, Texas 78279—
0490; telephone: (210) 824-9421;
facsimile: (210) 820-8609. You may also
view this information at the Rules
Docket at the address above.

FOR FURTHER INFORMATION CONTACT:
Ingrid Knox, Aerospace Engineer, FAA,
Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222—-5139;
facsimile: (817) 222-5960.
SUPPLEMENTARY INFORMATION:

Comments Invited

How Do I Comment On This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention to?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with

the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your mailed comments, you
must include a self-addressed, stamped
postcard. On the postcard, write
“‘Comments to Docket No. 2000—-CE—45—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The FAA has received reports
indicating problems with 6 Fairchild
Aircraft SA227—-AC airplanes. Evidence
of chafing to either the inboard or
outboard fuel boost pump wiring has
been found on all 6 airplanes. In one
case, evidence of arcing between the
chafed wiring and the fuel check valve
was found.

All airplane models within the
Fairchild Aircraft SA226 and SA227
series incorporate this fuel boost pump
wiring design.

What Are the Consequences If the
Condition Is Not Corrected?

Damage to the fuel boost pump
wiring, if not detected and corrected,
could result in electrical arcing. This
could serve as an ignition source inside
the fuel tank and result in fire or
explosion.

Is There Service Information That
Applies to This Subject?

Fairchild Aircraft has issued the
following service letters:

—Service Letter 226—SL—023, dated
September 6, 2000, which applies to
model SA226-T, SA226—AT, SA226—
T(B), and SA226-TC airplanes;

—Service Letter 227—-SL—039, dated
September 6, 2000, which applies to
model SA227—-AT, SA227-TT,
SA227-AC (C-26A), SA227-PC, and
SA227-BC (C-26A) airplanes; and

—Service Letter CC7-SL-031, dated
September 6, 2000, which applies to

model SA227—CC and SA227-DC (C-
26B) airplanes.

What Are the Provisions of This Service
Information?

These service letters:

—Include procedures for inspecting the
fuel boost pump wiring;

—Specify replacing any damaged
wire(s) in accordance with the
appropriate wiring manual; and

—Include procedures for installing a
protective tubing around the fuel
boost pump wiring harness.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

After examining the circumstances
and reviewing all available information
related to the incidents described above,
we have determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Fairchild Aircraft SA226 and
SA227 series airplanes of the same
type design;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to incorporate the actions in the
previously-referenced service
information.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 490 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed inspection of
the fuel boost pump wiring:

Labor cost

Parts cost

Total cost per airplane

Total cost on
U.S. operators

2 workhours x $60 per hour = $120 ..................

$96

$120 + $96 = $216

$216 x 490 = $105,840

We estimate the following costs to accomplish the proposed installation of the convoluted tubing:

Labor cost

Parts cost

Total cost per airplane

Total cost on
U.S. Operators

1 workhour x $60 per hour = $60 ..........cccvevene

$48

$60 + $48 =$108

$108 x 490 = $52,920
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The FAA has no method of
determining the number of repairs or
replacements each owner/operator
would incur based on the results of the
proposed inspection. We have no way of
determining the number of airplanes
that may need such repair. The extent
of damage may vary on each airplane.

Compliance Time of this Proposed AD

What Would Be the Compliance Time of
this Proposed AD?

The compliance time of this proposed
AD is whichever of the following that
occurs first:

—Within the next 3 months after the
effective date of this AD; or

—Within the next 600 hours time-in-
service (TIS) after the effective date of
this AD.

Why Is the Compliance Time of This
Proposed AD Presented in Both Hours
TIS and Calendar Time?

Chafing damage is a direct result of
airplane usage. However, chafing
damage is not necessarily a result of
repetitive airplane operation. For
example, damage could occur on an
affected airplane within a short period
of airplane operation while you could
operate another affected airplane for a
considerable amount of time without
experiencing wiring damage. Therefore,
to assure that any damaged wiring is
detected and corrected in a timely
manner without inadvertently
grounding any of the affected airplanes,
we are utilizing a compliance based
upon both hours TIS and calendar time.

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Fairchild Aircraft, Inc.: Docket No. 2000—
CE-45-AD

(a) What airplanes are affected by this AD?
This AD affects the following airplane
models, all serial numbers, that are
certificated in any category:

Models
SA226-T, SA226-AT, SA226-T(B),
SA226-TC, SA227-AT, SA227-TT,
SA227-AC (C-26A), SA227-PC, SA227—
BC (C-26A), SA227-CC, and SA227—
DC(C-26B)

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent the fuel boost pump wiring from
chafing, which could result in electrical
arcing. This could serve as an ignition source
inside the fuel tank and result in fire or
explosion.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Visually inspect the left-hand and right-hand
main/auxiliary fuel boost pump wiring for evi-
dence of chafing, damage, or exposed bare
wire(s).

(2) Replace any chafed, damaged or exposed
bare wire(s).

(3) Install HEYCO-FLEX V, Slit Convoluted
Tubing, part-number (P/N) 1634, around
each fuel boost pump wiring harness.

Within the next 3 calendar months after the
effective date of this AD or within the next
600 hours time-in-service (TIS) after the ef-
fective date of this AD, whichever occurs
first.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD.

Accomplish the inspection in accordnace with
the Accomplishment Instructions in Fairchild
Service Letter 226—-SL—-023; Fairchild Serv-
ice Letter 227-SL-039, or Fairchild Service
Letter CC7-SL-031, all dated September 6,
2000, as applicable.

Accomplish replacement(s) in accordance
with the applicable wiring manual as speci-
fied in the applicable Fairchild Service Let-
ter.

Accomplish the installation in accordance with
the Accomplishment Instructions in Fairchild
Service Letter 226—-SL—-023; Fairchild Serv-
ice Letter 227-SL-039; or Fairchild Service
Letter CC7-SL-031, all dated September 6,
2000, as applicable.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Fort Worth Airplane
Certification Office (ACO), approves your

alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Fort Worth ACO.

Note: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,

altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
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of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Ingrid Knox, Aerospace
Engineer, FAA, Airplane Certification Office,
2601 Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222-5139;
facsimile: (817) 222—-5960.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Fairchild Aircraft, Inc., P.O. Box 790490, San
Antonio, Texas 78279—-0490. You may view
these documents at FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 7, 2002.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—26053 Filed 10-11-02; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 111
RIN 1515-AD14

Performance of Customs Business by
Parent and Subsidiary Corporations

AGENCY: Customs Service, Department
of the Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document sets forth
proposed amendments to Part 111 of the
Customs Regulations to specify that
corporate compliance activity engaged
in for the purpose of exercising
“reasonable care”” under 19 U.S.C. 1484
is not customs business and, therefore,
such activity is not subject to the
customs broker licensing requirements
of 19 U.S.C. 1641. The proposed
amendments make clear that this
corporate compliance activity concept
does not extend to document
preparation and filing, which is customs
business subject to licensing
requirements. It is anticipated that the
proposed amendments will improve the
operational efficiency of the affected
corporate entities and, thereby, enhance

their ability to ensure compliance with
applicable customs laws and
regulations.

DATES: Comments must be submitted on
or before December 16, 2002.

ADDRESSES: Written comments are to be
addressed to the U.S. Customs Service,
Office of Regulations and Rulings,
Attention: Regulations Branch, 1300
Pennsylvania Avenue NW., Washington,
DC 20229. Submitted comments may be
inspected at U.S. Customs Service, 799
9th Street NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Gina
Grier, Office of Regulations and Rulings
(202-572-8730).

SUPPLEMENTARY INFORMATION:

Background

Statutory and Regulatory Framework

Section 641 of the Tariff Act of 1930,
as amended (19 U.S.C. 1641), provides
that a person must hold a valid customs
broker’s license and permit in order to
transact customs business on behalf of
others, sets forth standards for the
issuance of broker’s licenses and
permits, provides for disciplinary action
against brokers in the form of
suspension or revocation of such
licenses and permits or assessment of
monetary penalties, and provides for the
assessment of monetary penalties
against other persons for conducting
customs business without the required
broker’s license. Section 641 also
authorizes the Secretary of the Treasury
to prescribe rules and regulations
relating to the customs business of
brokers as may be necessary to protect
importers and the revenue of the United
States and to carry out the provisions of
section 641.

The regulations issued under the
authority of section 641 are set forth in
part 111 of the Customs Regulations (19
CFR part 111). Part 111 includes
detailed rules regarding the licensing of,
and granting of permits to, persons
desiring to transact customs business as
customs brokers, including the
qualifications required of applicants and
the procedures for applying for licenses
and permits. Part 111 also prescribes
recordkeeping and other duties and
responsibilities of brokers, sets forth in
detail the grounds and procedures for
the revocation or suspension of broker
licenses and permits and for the
assessment of monetary penalties, and
sets forth fee payment requirements
applicable to brokers under section 641
and 19 U.S.C. 58c(a)(7).

Section 111.1 of the Customs
Regulations (19 CFR 111.1) defines
“customs business” as follows for
purposes of part 111:

“Customs business” means those activities
involving transactions with Customs
concerning the entry and admissibility of
merchandise, its classification and valuation,
the payment of duties, taxes, or other charges
assessed or collected by Customs on
merchandise by reason of its importation,
and the refund, rebate, or drawback of those
duties, taxes, or other charges. ‘“Customs
business” also includes the preparation, and
activities relating to the preparation, of
documents in any format and the electronic
transmission of documents and parts of
documents intended to be filed with Customs
in furtherance of any other customs business
activity, whether or not signed or filed by the
preparer. However, “‘customs business’” does
not include the mere electronic transmission
of data received for transmission to Customs.

Section 111.1 also defines ‘“‘person”
for purposes of part 111 as including
“individuals, partnerships, associations,
and corporations.”

Section 111.2 of the Customs
Regulations (19 CFR 111.2) sets forth the
basic rules regarding when a person
must obtain a customs broker license
and permit. Paragraph (a)(2) of §111.2
specifies several exceptions to the
license requirement including, in
subparagraph (i), an exception for an
importer or exporter (and his authorized
regular employees or officers acting only
for him) transacting customs business
solely on his own account and in no
sense on behalf of another. Section
111.4 of the Customs Regulations (19
CFR 111.4) provides that any person
who intentionally transacts customs
business, other than as provided in
§ 111.2(a)(2), without holding a valid
broker’s license, will be liable for a
monetary penalty for each such
transaction as well as for each violation
of any other provision of section 641.

Reasons for Proposed Change

The amendments made in 1993 by the
Customs Modernization Act provisions
of the North American Free Trade
Agreement Implementation Act (Public
Law 103-182, 107 Stat. 2057) included
the requirement to exercise ‘“‘reasonable
care” in connection with the entry
requirements set forth in 19 U.S.C. 1484.
To foster compliance with the customs
laws and regulations under this added
statutory responsibility, many importer
groups consisting of a parent
corporation and one or more subsidiary
corporations have chosen to centralize
their in-house customs experts into one
corporate entity and to make the
services of those experts available to the
group as a whole. However, when
requested to issue an administrative
ruling on the issue, Customs has
consistently taken the position that
many of the activities performed under
this type of arrangement would involve
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the transaction of “‘customs business,”
which would require a broker license
under §111.2(a)(1). See HQ 115248
dated August 26, 2001, and HQ) 115278
dated November 13, 2001. In this regard,
Customs has considered the fact that (1)
the parent corporation and each
subsidiary corporation is a separate
legal “person” both under longstanding
legal precedent and under the definition
of “person” in §111.1, and (2) therefore,
the parent or subsidiary corporation in
which the customs expertise resides
would be transacting customs business
not solely on its own account as
provided under § 111.2(a)(2)(i) but
rather on behalf of another “person.”

Members of the trade community
have indicated to Customs that the
present situation is unsatisfactory
because it does not afford importers
sufficient opportunity to address
multiple related aspects of an individual
customs transaction or groups of
transactions and thus is an impediment
to their ensuring that reasonable care is
exercised by all corporate affiliates for
purposes of 19 U.S.C. 1484.

An example will illustrate the basis
for the trade community concerns:
Under the current regulations as
interpreted by Customs, if an unlicensed
corporation in a parent and subsidiary
relationship wished to engage a licensed
individual broker as an employee of the
corporation to give customs business
advice to its related company regarding
specific transactions, there would be
certain legal limitations. The rendering
of advice under the described
circumstances would be permissible
only if the licensed broker employee
were to become a bona fide employee of
each of the two involved companies, or
if the employing corporation were to
obtain a corporate broker license, or if
the licensed broker employee were to
set up business to operate as a broker
during non-work hours.

Accordingly, Customs is proposing for
public comment amendments to the
Customs Regulations that would expand
the permissible use of in-house experts
by corporations and their affiliates to
include activity that is intended to meet
the corporation’s “reasonable care”
obligations under 19 U.S.C. 1484 and
that, as such, does not fall within the
definition of “‘customs business” in 19
U.S.C. 1641. The proposed amendments
are discussed below.

Discussion of Proposed Amendments

Customs believes that the definition
concepts in § 111.1 should be amended
to recognize corporate compliance
activity as falling under the term
reasonable care and, as such, as not
falling within the term “‘customs

business.” This would allow parent,
subsidiary, and sister subsidiary
corporations to structure their corporate
compliance activities to ensure an
effective and efficient exercise of
“reasonable care” under 19 U.S.C. 1484.
Accordingly, this document proposes to
add a definition of the term “corporate
compliance activity’”’ to § 111.1 and to
amend the existing definition of
“customs business” by adding
conforming exception language at the
end of the last sentence. Under these
proposed amendments, the limitations
on the activities described in the
previously discussed example would no
longer apply because those activities
would not be considered ‘‘customs
business.” Rather, they would be
allowed as a corporate compliance
activity under the “reasonable care”
standard in 19 U.S.C. 1484.

The new definition limits the
corporate compliance activity that the
in-house experts may perform to those
activities that do not involve the
preparation of documents or their
electronic equivalents to be filed with
Customs and the filing of documents or
their electronic equivalents with
Customs, because Customs believes that
these specialized activities clearly fall
within the term “customs business.”

Finally, this document proposes to
amend §111.2 by adding a new
paragraph (a)(2)(vii) which states that a
company performing a corporate
compliance activity is not required to be
licensed as a broker.

Comments

Before adopting the proposed
amendments as a final rule,
consideration will be given to any
written comments timely submitted to
Customs, including comments on the
clarity of this proposed rule and how it
may be made easier to understand.
Comments submitted will be available
for public inspection in accordance with
the Freedom of Information Act (5
U.S.C. 552), § 1.4 of the Treasury
Department Regulations (31 CFR 1.4),
and §103.11(b) of the Customs
Regulations (19 CFR 103.11(b)), on
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Office of
Regulations and Rulings, U.S. Customs
Service, 799 9th Street, NW.,
Washington, DC. Arrangements to
inspect submitted comments should be
made in advance by calling Mr. Joseph
Clark at (202) 572—8768.

Executive Order 12866

This document does not meet the
criteria for a “significant regulatory
action” as specified in E.O. 12866.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that, if adopted,
the proposed amendments will not have
a significant economic impact on a
substantial number of small entities.
Customs believes that the proposed
amendments will have only a minimal
impact on overall customs broker
operations because they do not
authorize the preparation of documents
and the filing of documents with
Customs, which constitute the bulk of
customs business services provided by
brokers, and the proposed amendments
will provide positive economic and
related benefits to other members of the
import community. Accordingly, the
proposed amendments are not subject to
the regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Drafting Information

The principal author of this document
was Francis W. Foote, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 111

Administrative practice and
procedure, Brokers, Customs duties and
inspection, Imports, Licensing,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

For the reasons stated above, it is
proposed to revise Part 111 of the
Customs Regulations (19 CFR Part 111)
as set forth below.

PART 111—CUSTOMS BROKERS

1. The authority citation for Part 111
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 23, Harmonized Tariff Schedule of the
United States), 1624, 1641;

* * * * *

2.In §111.1, the definition of
“customs business” is amended by
adding at the end of the last sentence
before the period the words “and does
not include a corporate compliance
activity””, and a new definition of
“corporate compliance activity” is
added in appropriate alphabetical order
to read as follows:

§111.1 Definitions.
* * * * *

Corporate compliance activity.
“Corporate compliance activity”” means
activity performed by a parent company
or subsidiary company or sister
subsidiary company to ensure that
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documents for a parent company or
subsidiary company or sister subsidiary
company are prepared and filed with
Customs using ‘“‘reasonable care”, but
such activity does not extend to the
actual preparation or filing of the
documents or their electronic
equivalents. For purposes of this
definition, a parent company is a
corporation that owns more than 50
percent of the voting shares of another
corporation, a subsidiary company is a
corporation in which a parent company
owns more than 50 percent of the voting
shares, and a sister subsidiary company
is one of two or more corporations in
which the same parent company owns
more than 50 percent of the voting
shares.
* * * * *

3.In §111.2, a new paragraph
(a)(2)(vii) is added to read as follows:

§111.2 License and district permit
required.

(a) * % %

(2) * % %

(vii) Corporate compliance activity. A
company performing a corporate
compliance activity is not required to be
licensed as a broker.

* * * * *

Douglas M. Browning,
Acting Commissioner of Customs.

Approved: October 8, 2002.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 02—26039 Filed 10-11-02; 8:45 am]
BILLING CODE 4820-02-P

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 201
[Docket No. RM 2002-4]

Exemption to Prohibition on
Circumvention of Copyright Protection
Systems for Access Control
Technologies

AGENCY: Copyright Office, Library of
Congress.
ACTION: Notice of inquiry.

SUMMARY: The Copyright Office of the
Library of Congress is preparing to
conduct proceedings mandated by the
Digital Millennium Copyright Act,
which provides that the Librarian of
Congress may exempt certain classes of
works from the prohibition against
circumvention of technological
measures that control access to
copyrighted works. The purpose of this
rulemaking proceeding is to determine

whether there are particular classes of
works as to which users are, or are
likely to be, adversely affected in their
ability to make noninfringing uses due
to the prohibition on circumvention.
This notice requests written comments
from all interested parties, including
representatives of copyright owners,
educational institutions, libraries and
archives, scholars, researchers and
members of the public, in order to elicit
evidence on whether noninfringing uses
of certain classes of works are, or are
likely to be, adversely affected by this
prohibition on the circumvention of
measures that control access to
copyrighted works.

DATES: Written comments are due by
December 18, 2002. Reply comments are
due by February 19, 2003.

ADDRESSES: Electronic Internet
submissions must be made through the
Copyright Office Web site: http://
www.copyright.gov/1201/
comment_forms; See section 3 of the
SUPPLEMENTARY INFORMATION section for
file formats and other information about
electronic and non-electronic filing
requirements. If delivered by hand,
comments should be delivered to the
Office of the General Counsel, Copyright
Office, LM—403, James Madison
Memorial Building, 101 Independence
Avenue, SE., Washington, DC. If
delivered by means of the United States
Postal Service (see section 3 of the
SUPPLEMENTARY INFORMATION about
continuing mail delays), comments
should be addressed to David O. Carson,
General Counsel, Copyright GC/I&R, PO
Box 70400, Southwest Station,
Washington, DC 20024-0400. See
SUPPLEMENTARY INFORMATION section for
information about requirements and
formats of submissions.

FOR FURTHER INFORMATION CONTACT: Rob
Kasunic, Office of the General Counsel,
Copyright GC/I&R, PO Box 70400,
Southwest Station, Washington, DC
20024—0400. Telephone (202) 707-8380;
telefax (202) 707—-8366.

SUPPLEMENTARY INFORMATION:

1. Mandate for Rulemaking Proceeding

On October 28, 1998, President
Clinton signed into law the Digital
Millennium Copyright Act, Pub. L. 105—
304 (1998). Section 103 (subtitled
“Copyright Protection Systems and
Copyright Management Information”) of
Title I of the Act added a new Chapter
12 to title 17 United States Code, which
among other things prohibits
circumvention of access control
technologies employed by or on behalf
of copyright owners to protect their
works. Specifically, subsection
1201(a)(1)(A) provides, inter alia, that

“No person shall circumvent a
technological measure that effectively
controls access to a work protected
under this title.”” Subparagraph (B)
limits this prohibition. It provides that
prohibition against circumvention
“shall not apply to persons who are
users of a copyrighted work which is in
a particular class of works, if such
persons are, or are likely to be in the
succeeding 3-year period, adversely
affected by virtue of such prohibition in
their ability to make noninfringing uses
of that particular class of works under
this title” as determined in this
rulemaking. This prohibition on
circumvention became effective two
years after the date of enactment, on
October 28, 2000.

At the end of the 2-year period
between the enactment and effective
date of the provision, the Librarian of
Congress made an initial determination
as to classes of works to be exempted
from the prohibition for the first
triennial period. Exemption to
Prohibition on Circumvention of
Copyright Protection Systems for Access
Control Technologies, 65 FR 64556,
64574 (2000) (hereinafter Final Reg.).
This determination was made upon the
recommendation of the Register of
Copyrights following an extensive
rulemaking proceeding. The exemptions
promulgated by the Librarian in the first
rulemaking will remain in effect until
October 28, 2003. At that point, the
exemptions created in the first
anticircumvention rulemaking will
expire and any exemptions promulgated
in this second anticircumvention
rulemaking will take effect for a new 3-
year period.

2. Background

Title I of the Digital Millennium
Copyright Act was, inter alia, the
congressional fulfillment of obligations
of the United States under the WIPO
Copyright Treaty and the WIPO
Performances and Phonograms Treaty.
For additional information on the
historical background and the legislative
history of Title I, See Exemption to
Prohibition on Circumvention of
Copyright Protection Systems for Access
Control Technologies, 64 FR 66139,
66140 (1999) (http://www.loc.gov/
copyright/fedreg/1999/64fr66139.html).

Section 1201 of title 17 of the United
States Code prohibits two general types
of activity: (1) The conduct of
“circumvention” of technological
protection measures that control access
and (2) trafficking in any technology,
product, service, device, component, or
part thereof that protects either access to
a copyrighted work or that protects the
“rights of the copyright owner,” if that
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device or service meets one of three
conditions. The first type of activity, the
conduct of circumvention, is prohibited
in section 1201(a)(1). The latter
activities, trafficking in devices or
services that circumvent (1) access or (2)
the rights of the copyright owner are
contained in sections 1201(a)(2) and
1201(b) respectively. In addition to
these prohibitions, section 1201 also
includes a series of section-specific
limitations and exemptions to the
prohibitions of section 1201.

The Anticircumvention Provision at
Issue

Subsection 1201(a)(1) applies when a
person who is not authorized by the
copyright owner to gain access to a work
does so by circumventing a
technological measure put in place by
the copyright owner to control access to
the work. See the Report of the House
Committee on Commerce on the Digital
Millennium Copyright Act of 1998, H.R.
Rep. No. 105-551, pt. 2, at 36 (1998)
(hereinafter Commerce Comm. Report).

That section provides that ‘“No person
shall circumvent a technological
measure that effectively controls access
to a work protected under this title.” 17
U.S.C. 1201(a)(1)(A) (1998). The
relevant terms are defined:

(3) As used in this subsection—

(A) To “circumvent a technological
measure” means to descramble a
scrambled work, to decrypt an
encrypted work, or otherwise to avoid,
bypass, remove, deactivate, or impair a
technological measure, without the
authority of the copyright owner; and

(B) A technological measure
“effectively controls access to a work”
if the measure, in the ordinary course of
its operation, requires the application of
information, or a process or a treatment,
with the authority of the copyright
owner, to gain access to the work.

17 U.S.C. 1201(a)(3).

Scope of the Rulemaking

The statutory focus of this rulemaking
is limited to one subsection of section
1201: The prohibition on the conduct of
circumvention of technological
measures that control access to
copyrighted works. 17 U.S.C.
1201(a)(1)(C). The Librarian has no
authority to limit either of the anti-
trafficking provisions contained in
subsections 1201(a)(2) or 1201(b). This
narrow focus was the subject of a great
deal of confusion during the first
rulemaking and, therefore, demands
some clarification.

This rulemaking addresses only the
prohibition on the conduct of
circumventing measures that control
“access’ to copyrighted works, e.g.,

decryption or hacking of access controls
such as passwords or serial numbers.
The structure of section 1201 is such
that there exists no comparable
prohibition on the conduct of
circumventing technological measures
that protect the “rights of the copyright
owner,” e.g., the section 106 rights to
reproduce, adapt, distribute, publicly
perform, or publicly display a work.
Circumventing a technological measure
that protects these section 106 rights of
the copyright owner is governed not by
section 1201, but rather by the
traditional copyright rights and the
applicable limitations in the Copyright
Act. For example, if a person
circumvents a measure that prohibits
printing or saving an electronic copy of
an article, there is no provision in

section 1201 that precludes this activity.

Instead, it would be actionable as
copyright infringement of the section
106 right of reproduction unless an
applicable limitation applied, e.g., fair
use. The trafficking in, inter alia, any
device or service that allowed others to
circumvent such a technological
protection measure may, however, be
actionable under section 1201(b).

Since section 1201 contains no
prohibition on the circumvention of
technological measures that protect the
“rights of the copyright owner,”
sometimes referred to as “use” or
“copy” control measures, any effect
these measures may have on
noninfringing uses would not be
attributable to a section 1201
prohibition. Since there is a prohibition
on the act of circumventing a
technological measure that controls
access to a work, and since traditional
Copyright Act limitations are not
defenses to the act of circumventing a
technological measure that controls
access, Congress chose to create the
current rulemaking proceeding as a
““fail-safe mechanism” to monitor the
effect of the anticircumvention
provision in 1201(a)(1)(A). Commerce
Comm. Report, at 36. This
anticircumvention rulemaking is
authorized to monitor the effect of the
prohibition on ““access” circumvention
on noninfringing uses of copyrighted
works. In this triennial rulemaking
proceeding, effects on noninfringing
uses that are unrelated to section
1201(a)(1)(A) may not be considered.
See 1201(a)(1)(C).

Burden of Proof

In the last rulemaking, the Register
concluded from the language of the
statute and the legislative history that a
determination to exempt a class of
works from the prohibition on
circumvention must be based on a

showing that the prohibition has a
substantial adverse effect on
noninfringing uses of a particular class
of works. It was determined that
proponents of an exemption bear the
burden of proof that an exemption is
warranted for a particular class of works
and that the prohibition is presumed to
apply to all classes of works unless an
adverse impact has been shown. See
Commerce Comm. Report, at 37; see
also Final Reg., 65 FR 64556, 64558.

In order to meet the burden of proof,
proponents of an exemption must
provide evidence either that actual harm
exists or that it is “likely” to occur in
the ensuing 3-year period. Actual
instances of verifiable problems
occurring in the marketplace are
necessary to satisfy the burden with
respect to actual harm and a compelling
case will be based on first-hand
knowledge of such problems. While
“likely’” adverse effects will also be
examined in this rulemaking, this
standard requires proof that adverse
effects are more likely than not to occur
and cannot be based on speculation
alone. The House Manager’s Report
stated that an exemption based on
“likely”” future adverse impacts during
the applicable period should only be
made “in extraordinary circumstances
in which the evidence of likelihood is
highly specific, strong and persuasive.”
Staff of the House Committee on the
Judiciary, 105th Cong., Section-By-
Section Analysis of H.R. 2281 as passed
by the United States House of
Representatives on August 4, 1998
(hereinafter House Manager’s Report) at
6. While such a statement could be
interpreted as raising the burden beyond
a standard of a preponderance of the
evidence, the statutory language
enacted—“whether persons who are
users of a copyrighted work are, or are
likely to be in the succeeding 3-year
period, adversely affected by the
prohibition”—does not specify a
standard beyond more likely than not.
Nevertheless, as the Register’s final
recommendation explained, the
expectation of “distinct, verifiable and
measurable impacts” in the legislative
history as to actual harm suggests that
conjecture alone would be insufficient
to support a finding of “likely’” adverse
effect. Final Reg., 65 FR 64556, 64559.
A showing of “likely” adverse impact
will necessarily involve prediction, but
the burden of proving that the expected
adverse effect is more likely than other
possible outcomes is on the proponent
of the exemption.

The identification of a specific
problem and the meeting of a burden of
proof as to a problem is not, however,
the end of the analysis. For an
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exemption to be warranted in a
particular class of works, a proponent
must show that such problems are or are
likely to become of such significance
that they would constitute a substantial
adverse effect. De minimis or isolated
problems would be insufficient to
warrant an exemption for a class of
works. Similarly, mere inconveniences
to noninfringing uses or theoretical
critiques of Section 1201 would not
satisfy the requisite showing. House
Manager’s Report, at 6. There is a
presumption that the prohibition will
apply to any and all classes of works,
including those as to which an
exemption of applicability was
previously in effect, unless a new
showing is made that an exemption is
warranted. Final Reg., 65 FR 64556,
64558. Exemptions are reviewed de
novo and prior exemptions will expire
unless the case is made in the
rulemaking proceeding that the
prohibition has or will more likely than
not have an adverse effect on
noninfringing uses. A prior argument
that resulted in an exemption may be
less persuasive within the context of the
marketplace in the next 3-year period.
Similarly, proposals that were not found
to warrant an exemption in the last
rulemaking could find factual support
in the present rulemaking.

Availability of Works in Unprotected
Formats

Other factors must also be balanced
with any adverse effects attributable to
the prohibition on circumvention of
technological protection measures that
protect access to copyrighted works. In
making her recommendation to the
Librarian, the Register is instructed to
consider the availability for use of
copyrighted works. 17 U.S.C.
1201(a)(1)(C)(i). The Register must also
consider whether works protected by
technological measures that control
access are also available in the
marketplace in formats that are
unprotected. The fact that a work is
available in a format without
technological protection measures
would allow the public to make
noninfringing uses of the work even if
that is not the preferred or optimal
format for use. For example, in the last
rulemaking, although many users
claimed that the technological measures
on motion pictures contained on Digital
Versatile Disks (DVDs) restricted
noninfringing uses of works, a balancing
consideration was that the vast majority
of these works were also available in
analog format on VHS tapes. Final Reg.,
65 FR 64554, 64568. Such availability is
a factor to consider in assessing the

need for an exemption to the
prohibition on circumvention.

Another consideration relating to the
availability for use of copyrighted works
is whether the measure supports a
model that is likely to benefit the
public. For example, while a measure
may limit the length of time of access to
a work or may limit access to only a
portion of work, those limitations may
benefit the public by providing “use-
facilitating” models that will allow
users to obtain access to works at a
lower cost than they would otherwise be
able to obtain were such restrictions not
in place. Similarly, if there is
compelling evidence that particular
classes of works would not be offered at
all without the protection afforded by
technological protection measures that
control access, this use-facilitating
factor must be considered. House
Manager’s Report, at 6. Accord: Final
Reg., 65 FR 64556, 64559.

The Scope of the Term ‘‘Class of
Works”

Section 1201 does not define a critical
term for the rulemaking process: “class
of works.” In the first rulemaking, the
Register elicited views on the scope and
meaning of this term. After review of the
statutory language, the legislative
history and the extensive record in the
proceeding,! the Register reached
certain conclusions on the scope of this
term. For a more detailed discussion,
see Final Reg., 65 FR 64556, 64559.

The Register found that the statutory
language required that the Librarian
identify a ““class of works” primarily
based upon attributes of the works
themselves, and not by reference to
some external criteria such as the
intended use or the users of the works.
The phrase “class of works”” connotes
that the shared, common attributes of
the “class” relate to the nature of
authorship in the “works.” Thus a
““class of works” was intended to be a
“narrow and focused subset of the the
broad categories of works of authorship
* * *jdentified in section 102.”
Commerce Comm. Report, at 38. The
starting point for a proposed exemption
of a particular class of works must be
the section 102 categories of authorship:
literary works; musical works; dramatic
works; pantomimes and choreographic
works; pictorial, graphic and sculptural
works; motion pictures and other
audiovisual works; sound recordings;
and architectural works.

This determination is supported by
the House Manager’s Report which

1See Final Reg., 65 FR 64556, 64557 for a
description of the record in the last rulemaking
proceeding.

discussed the importance of
appropriately defining the proper scope
of the exemption. House Manager’s
Report, at 7. The legislative history
stated that it would be highly unlikely
for all literary works to be adversely
affected by the prohibition and
therefore, determining an appropriate
subcategory of the works in this
category would be the goal of the
rulemaking. Id.

Therefore, the Register concluded that
the starting point for identifying a
particular “class of works” to be
exempted must be one of the section
102 categories. Final Reg., 65 FR 64559—
64561. From that starting point, it is
likely that the scope or boundaries of a
particular class would need to be further
limited to remedy the particular harm to
noninfringing uses identified in the
rulemaking.

In the first anticircumvention
rulemaking, the Register recommended
and the Librarian agreed that two
classes of works should be exempted:

(1) Compilations consisting of lists of
websites blocked by filtering software
applications; and

(2) Literary works, including
computer programs and databases,
protected by access control mechanisms
that fail to permit access because of
malfunction, damage or obsoleteness.

While the first class exempted fits
comfortably within the approach to
classification discussed above, the
second class includes the entire
category of literary works, but narrows
the exemption by reference to attributes
of the technological measures that
controls access to the works. The
Register found that this second class
probably reached the outer limits of a
permissible definition of “class” under
the approach adopted in the first
rulemaking.

Commenters should familiarize
themselves with the Register’s
recommendation in the first rulemaking,
since many of these issues which were
unsettled at the start of that rulemaking
have been addressed in the final
decision. Since the bases of those
determinations were the statute and the
legislative history relevant to these
issues, and since Congress has not
provided any additional guidance to the
Register or the Librarian since that
rulemaking’s conclusion, interested
parties should presume that these
determinations will be applied to the
evidence submitted during this second
anticircumvention rulemaking as well.
Of course, commenters may argue for
adoption of alternative approaches, but
a persuasive case will have to be made
to warrant reconsideration of decisions
regarding interpretation of section 1201.
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The exemptions that were published
for the first 3-year period of the effective
date of section 1201(a)(1)(A) are
temporary and will expire on the last
day of such 3-year period, October 27,
2003. This rulemaking will examine
adverse effects in the current
marketplace and in the next 3-year
period to determine whether any
exemptions to the prohibition on
circumvention of technological
protection measures that effectively
control access to copyrighted works are
warranted by the evidence raised during
this rulemaking.

This notice requests written
comments from all interested parties. In
addition to the necessary showing
discussed above, in order to make a
prima facie case for a proposed
exemption, certain critical points must
be established. First, a proponent must
identify the technological measure that
is the ultimate source of the alleged
problem, and the technological measure
must effectively control access to a
copyrighted work. Second, a proponent
must specifically explain what
noninfringing activity the prohibition
on circumvention is preventing. Third,
a proponent must establish that the
prevented activity is, in fact, a
noninfringing use under current law.
The nature of the Librarian’s inquiry is
further delineated by the statutory areas
to be examined:

(i) The availability for use of
copyrighted works;

(ii) The availability for use of works
for nonprofit archival, preservation, and
educational purposes;

(iii) The impact that the prohibition
on the circumvention of technological
measures applied to copyrighted works
has on criticism, comment, news
reporting, teaching, scholarship, or
research;

(iv) The effect of circumvention of
technological measures on the market
for or value of copyrighted works; and

(v) Such other factors as the Librarian
considers appropriate.

17 U.S.C. 1201(a)(1)(C).

These statutory considerations require
examination and careful balancing. The
harm identified by a proponent of an
exemption must be balanced with the
harm that would result from an
exemption. In some circumstances, an
exemption could have a greater adverse
effect on the public than would the
adverse effects identified. The ultimate
determination of the Librarian must take
all of these factors into consideration.

Proponents and opponents of
exemptions should address each of
these statutory factors. Because the
statute invites the Librarian to take into

account ‘“‘such other factors as the
Librarian considers appropriate,”
commenters are invited to identify any
such factors, explain why any factors
identified should be considered, and
discuss how such factors would affect
the analysis relating to any proposed
class of works that the commenters are
addressing.

For the entire record of the first
anticircumvention rulemaking,
including all comments, testimony and
notices published, See the Copyright
Office’s Web site at: http://www.loc.gov/
copyright/1201/anticirc.html.

3. Written Comments

In the last rulemaking the Register
determined that the burden of proof is
on the proponent of an exemption to
come forward with evidence supporting
an exemption for a particular class of
works. Therefore, the initial comment
period in this rulemaking specifically
seeks the identification of this
information from proponents of
exemptions. First, the commenter
should identify the particular class of
works that is being proposed as an
exemption, followed by a summary of
the argument for the exemption. The
commenter should then specify the facts
and evidence providing a basis for this
exemption and any legal arguments in
support of the exemption. Finally, the
commenter may include in the comment
any additional information or
documentation which supports the
commenter’s position.

If a commenter proposes that more
than one class of works be exempted,
each individual class proposed should
be numbered and followed by a
summary of the argument for that
proposed class and the factual support
and legal arguments in support of that
class. This format of class/summary/
facts/argument should be sequentially
followed for each class of work
proposed as necessary.

As discussed above, the best evidence
in support of an exemption would
consist of concrete examples or cases of
specific instances in which the
prohibition on circumvention of
technological measures controlling
access has had or is likely to have an
adverse effect on noninfringing uses. It
would also be useful for the commenter
to quantify the adverse effects in order
to explain the scope of the problem, e.g.,
evidence of widespread or substantial
impact through data or supplementary
material.

In the reply comments, persons who
oppose or support any exemptions
proposed in the initial comments will
have the opportunity to respond to the
proposals made in the initial comments

and to provide factual information and
legal argument addressing whether a
proposed exemption should be adopted.
Since the reply comments are intended
to be responsive to the initial comments,
reply commenters must identify what
proposed class they are responding to,
whether in opposition, support,
amplification or correction. As with
initial comments, reply comments
should first identify the proposed class,
provide a summary of the argument, and
then provide the factual and/or legal
support for their argument. This format
of class/summary/facts and/or legal
argument should be repeated for each
reply to a particular class of work
proposed.

The Copyright Office intends to place
the comments and reply comments that
are submitted in this proceeding on its
Web site (http://www.copyright.gov/
1201). Regardless of the mode of
submission, all comments must, at a
minimum, contain the legal name of the
submitter and the entity on whose
behalf the comment was submitted, if
any. If persons do not wish to have their
address, telephone number, or email
address publicly displayed on the
Office’s website, the comment itself
should not include such information,
but should only include the name of the
commenter. The Office prefers that
comments and reply comments be
submitted in electronic form and
strongly encourages commenters to
submit their comments electronically.
However, the Office recognizes that it
must provide a means of delivery for
persons who are unable to submit their
comments through the Office’s website
or to deliver their comments in person.
Therefore, comments may also be
delivered through the United States
Postal Service, addressed to the General
Counsel, Copyright GC/I&R, PO Box
70400, Southwest Station, Washington,
DC 20024-0400. Because private
carriers such as Airborne Express, DHL
Worldwide Express, Federal Express,
and United Parcel Service cannot
deliver to post office boxes or directly
to the office of the General Counsel,
commenters are cautioned not to use
such services to deliver their comments.
Moreover, due to continuing mail delays
at the Library of Congress, submission
by means of the United States Postal
Service is strongly discouraged and the
submitter assumes the risk that the
comment will not be received at the
Copyright Office by the due date.
Comments submitted by means of the
United States Postal Service must be
physically received by an employee of
the General Counsel’s Office of the
Copyright Office by the applicable



63582

Federal Register/Vol. 67, No. 199/ Tuesday, October 15,

2002 /Proposed Rules

deadline to be considered. Commenters
who use the postal service should
consider using Express Mail. Electronic
filing or hand-delivery will help insure
timely receipt of comments by the
Office. Electronic comments
successfully submitted through the
Office’s website will generate a
confirmation receipt to the submitter
and submitters hand-delivering
comments may request a date stamp on
an extra copy provided by the submitter.

If submitted through the Copyright
Office’s website: The Copyright Office’s
website will contain a submission page
at: http://www.copyright.gov/1201/
comment_forms. Approximately thirty
days prior to each applicable deadline
(see DATES), a form will be activated on
the Copyright Office website allowing
information to be entered into the
required fields, including the name of
the person making the submission, his
or her title, organization, mailing
address, telephone number, and email
address. For initial comments, there will
be two additional fields required: (1)
The proposed class or classes of
copyrighted work(s) to be exempted,
and (2) a brief summary of the
argument(s). The comment or reply
comment itself must be sent as an
attachment, and must be in a single file
in either Adobe Portable Document File
(PDF) format (preferred), in Microsoft
Word Version 2000 or earlier, or in
WordPerfect 9 or earlier, or in ASCII
text. There will be a browse button on
the form that will allow submitters to
attach the comment file to the form and
then to submit the completed form to
the Office. The personal information
entered in the required fields will not be
publicly posted on the website, but the
Office intends to post on its website the
proposed class and the summary of the
argument, as well as the entire
comment. Only the commenter’s name
(and, if applicable, the entity on whose
behalf the comment is submitted) is
required on the comment document
itself and a commenter who does not
want other personal information posted
on the Office’s website should avoid
including other private information on
the comment itself. Except in
exceptional circumstances, changes to
the submitted comment will not be
allowed and it will become a part of the
public record of this rulemaking.

If by means of the United States
Postal Service or hand delivery: Send, to
the appropriate address listed above,
two copies, each on a 3.5-inch write-
protected diskette or CD-ROM, labeled
with the name of the person making the
submission and the entity on whose
behalf the comment was submitted, if
any. The document itself must be in a

single file in either Adobe Portable
Document File (PDF) format (preferred),
or in Microsoft Word Version 2000 or
earlier, in WordPerfect Version 9 or
earlier, or in ASCII text. If the comment
is hand delivered or mailed to the Office
and the submitter does not wish to have
the address, telephone number, or email
address publicly displayed on the
Office’s website, the comment should
not include such information on the
document itself, but only the name and
affiliation, if any, of the commenter. In
that case, a cover letter should be
included that contains the commenter’s
address, telephone number, email
address, and for initial comments, the
proposed class of copyrighted work to
be exempted and another field for a
brief summary of the argument.

Anyone who is unable to submit a
comment in electronic form (on the
website as an attachment or by means of
hand delivery or the United States
Postal Service on disk or CD-ROM)
should submit an original and fifteen
paper copies by hand or by means of the
United States Postal Service to the
appropriate address listed above. It may
not be feasible for the Office to place
these comments on its website.

General Requirements for all
submissions: All submissions (in either
electronic or non-electronic form
delivered through the website, by means
of hand delivery or the United States
Postal Service) must contain on the
comment itself, the name of the person
making the submission and, if
applicable, the entity on whose behalf
the comment is submitted. The mailing
address, telephone number, telefax
number, if any, and email address need
not be included on the comment itself,
but must be included in some form, e.g.,
on the website form or in a cover letter,
with the submission. All submissions
must also include the class/summary/
factual and/or legal argument format in
the comment itself for each class of
work proposed or for each reply to a
proposal. Initial comments and reply
comments will be accepted for a 30-day
period in each round, and a form will
be placed on the Copyright Office
website at least 30 days prior to the
deadline for submission. Initial
comments will be accepted from
November 19, 2002, until December 18,
2002, at 5 P.M. Eastern Standard Time,
at which time the submission form will
be removed from the website. Reply
comments will be accepted from
January 21, 2003, until February 19,
2003, at 5 P.M. Eastern Standard Time.

4. Hearings and Further Comments

The Register intends to hold hearings
in this rulemaking in the spring of 2003.

Following these hearings, the Register
will make a determination as to whether
there is a need for additional written
comments in the form of post-hearing
comments specifically addressing
matters raised in the record of this
proceeding. Details on hearings and any
post-hearing comments will be
announced at a future date.

In order to provide flexibility in this
proceeding to take into account
unforeseen developments that may
occur and that would significantly affect
the Register’s recommendation, an
opportunity to petition the Register for
consideration of new information will
be made available after the deadlines
specified. A petition, including
proposed new classes of works to be
exempted, must be in writing and must
set forth the reasons why the
information could not have been made
available earlier and why it should be
considered by the Register after the
deadline. A petition must also set forth
the proposed class of works to be
exempted, a summary of the argument,
the factual basis for such an exemption
and the legal argument supporting such
an exemption. Fifteen copies of the
petition must be hand-delivered to the
Office of the General Counsel of the
Copyright Office at the address listed
above. The Register will make a
determination whether to accept such a
petition based on the stage of the
rulemaking process at which the request
is made and the merits of the petition.
If a petition is accepted, the Register
will announce deadlines for comments
in response to the petition.

Dated: October 4, 2002.
Marybeth Peters,
Register of Copyrights.
James H. Billington,
The Librarian of Congress.
[FR Doc. 02—-26183 Filed 10-11-02; 8:45 am]
BILLING CODE 1410-30-P

POSTAL SERVICE
39 CFR Part 111

Change in Administrative Charges for
Refunds of Unused Meter Stamps and
Returned Business Reply Mail
Mailpieces With Postage Affixed

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service proposes
to revise the Domestic Mail Manual
(DMM) to increase the administrative
charges for processing refunds for
unused meter stamps and business reply
mail (BRM) pieces returned with
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postage affixed. These charges have not
been increased for the past 20 years, and
are updated to reflect the current hourly
cost for processing the refunds. This
proposed rule also splits the discussion
of refunds for unused metered postage
and refunds for PC Postage indicia into
separate sections.

DATES: Comments must be received on
or before November 14, 2002.
ADDRESSES: Written comments should
be mailed or delivered to Manager, Mail
Preparation and Standards, Postal
Service, 1735 N. Lynn St., Arlington,
VA 22209-6038. Copies of all written
comments will be available for
inspection and photocopying between 9
a.m. and 4 p.m., Monday through
Friday, in the Library, Postal Service
Headquarters, 475 L’Enfant Plaza, SW.,
Washington, DC 20260-1540.

FOR FURTHER INFORMATION CONTACT:
Patricia Bennett (703) 292—3639 or Sam
Koroma (703) 292-3990.
SUPPLEMENTARY INFORMATION:

Background

The Postal Service has provisions in
place to process refunds for unused
metered postage, as well as for postage
affixed to returned business reply mail
(BRM) pieces. To cover the costs of the
Postal Service labor used to process
such requests for refunds, the Postal
Service reduces the amount of the
refund by an administrative charge. The
current charges reflect old labor costs,
which have not been updated for more
than 20 years. The proposed
amendments would update the charges
to better reflect current hourly labor
costs (including benefits).

For metered postage refunds, the
current charge is calculated as 10
percent of the face value of the indicia,
if that value is $250 or less. If the face
value of the indicia is more than $250,
the current charge is $10 per hour, with
a minimum charge of $25. The proposed
amendment would charge 10 percent for
values up to $350. For values above
$350, the charge is $35 per hour, with
a minimum of $35. Thus, there would
be no change in the charge for indicia
values up to $250, an increase from $25
to 10 percent of the face value for values
between $250 and $350, and an increase
in the minimum charge from $25 to $35
for greater indicia values. When more
than one hour of processing time is
needed, the increase will vary
depending on the time required.

For BRM pieces with affixed postage,
the current administrative charge is $15
per hour. The proposed amendment
would increase that charge to $35 per
hour, reflecting current labor costs for
processing the refund request.

While the amended charges would
increase customer costs for obtaining a
refund, the increases are needed so that
the Postal Service can cover the costs of
providing the refund.

The separate treatment of unused
metered indicia printed by PC Postage
products reflects the different refund
procedures for this type of postage.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
of 533 (b), (c) regarding proposed
rulemaking by 39 U.S.C. 410(a)), the
Postal Service invites public comment
of the following proposed revisions to
the Domestic Mail Manual, incorporated
by reference in the Code of Federal
Regulations. See 39 CR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201
3219, 3403-3406, 3621, 3626, 5001.

2. Amend the Domestic Mail Manual
(DMM) as set forth below:
Domestic Mail Manual (DMM)

* * * * *

P Postage and Payment Methods

* * * * *

P000 Basic Information
P010 General Standards

* * * * *

P014 Refunds and Exchanges

* * * * *

2.0 POSTAGE AND FEES REFUNDS

* * * * *

[Revise title and text to read as follows:]

2.5 Refunds for Metered Postage,
Except for PC Postage Indicia

A refund for complete, legible, and
valid unused indicia printed on
unmailed envelopes, wrappers, or labels
is made under 3.2. The request is
submitted as follows:

a. Only the meter licensee may
request the refund.

b. The licensee must submit the
refund request within 60 days from the
dates shown in the indicia.

c. The licensee must submit the
request, along with the items bearing the
unused postage, to the licensing post
office. The request is processed by the
Postal Service.

d. Charges for processing a refund
request are as follows:

(1) If the total face value of the indicia
is $350 or less, the Postal Service
charges 10% of the face value.

(2) If the total face value is more than
$350, the Postal Service charges $35 per
hour, or fraction thereof, for the actual
hours to process the refund, with a
minimum charge of $35.

[Renumber current 2.6 through 2.11 as
new 2.7 through 2.12, respectively.]
[Add new 2.6 to read as follows:]

2.6 Refunds for PC Postage

A refund for complete, legible, and
valid unused PC Postage indicia printed
on unmailed envelopes, wrappers, or
labels is made under 3.2. The request is
submitted as follows:

a. Only the PC Postage licensee may
request the refund.

b. The licensee must submit the
refund request within 30 days from the
dates shown in the indicia.

c. The licensee must submit the
request, along with the items bearing the
unused postage, to the system provider.
The request is processed by the
provider, not the Postal Service. The
provider may charge for processing
refund requests.

d. The provider may charge for
processing refund requests.

* * * * *

2.12 Business Reply Mail

[Revise new 2.12 by replacing “$15”
with “$35” to read as follows:]

* * * A charge of $35 per hour, or
fraction thereof, is assessed for the
workhours used to process the
refund.* * *

* * * * *

We will publish an appropriate
amendment to 39 CFR 111.3 to reflect
these changes if the proposal is adopted.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02—26161 Filed 10-11-02; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MA087-7215; A—1-FRL-7393-9]
Approval and Promulgation of Air
Quality Implementation Plans;

Massachusetts; Low Emission Vehicle
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
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revision submitted by the
Commonwealth of Massachusetts on
August 9, 2002 and August 26, 2002
which amends the Massachusetts Low
Emission Vehicle (LEV) Program that is
currently contained in the federally
approved SIP. The regulations adopted
by Massachusetts now include the
California LEV II light-duty motor
vehicle emission standards effective in
model year 2004, the California LEV I
medium-duty standards effective in
model year 2003, and the smog index
label specification effective model year
2002. In addition, revisions have been
made to the zero emission vehicle (ZEV)
requirements of the Massachusetts
program in an attempt to keep these
requirements consistent with
California’s. Massachusetts has adopted
these revisions to reduce emissions of
volatile organic compounds (VOC) and
nitrogen oxides (NOx) in accordance
with the requirements of the Clean Air
Act (CAA). In addition, they have
worked to ensure that their program is
identical to California’s, as required by
section 177 of the CAA. EPA is
proposing to approve the necessary
emission reductions associated with
Massachusetts’ LEV requirements into
the Massachusetts SIP because EPA has
found that the requirements and the
associated emission reductions are
necessary for Massachusetts to achieve
the national ambient air quality
standard (NAAQS) for ozone. The
intended effect of this action is to
propose approval of Massachusetts LEV
program’s emission reductions. This
action is being taken under section 110
of the Clean Air Act.

DATES: Written comments must be
received on or before November 14,
2002.

ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA-
New England, One Congress Street,
Suite 1100, Boston, MA 02114-2023.
Copies of the Massachusetts’ submittal
and EPA’s technical support document
are available for public inspection
during normal business hours, by
appointment at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA-New England,
One Congress Street, 11th floor, Boston,
MA and the Division of Air Quality
Control, Department of Environmental
Protection, One Winter Street, 8th Floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Robert C. Judge, (617) 918—1045.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Description of the SIP Revision and EPA’s
Action
A. What is the Background for this Action?
B. What is the California LEV Program?
C. What are the relevant EPA and CAA
requirements?
D. What is the History of the Massachusetts
Low Emission Vehicle Program?
E. What about the zero emission vehicle
requirements?
II. Proposed Action
III. What Are the Administrative
Requirements?

I. Description of the SIP Revision and
EPA’s Action

A. What Is the Background for This
Action?

Under the Clean Air Act Amendments
of 1990, all of Massachusetts was
divided into two separate serious ozone
nonattainment areas: the Eastern
Massachusetts area and the Western
Massachusetts area. The ozone
attainment deadline for these areas was
initially November 15, 1999.

To bring these areas into attainment,
the Commonwealth has adopted and
implemented a broad range of ozone
control measures including stage II
vapor recovery, numerous stationary
and area source VOC and NOx controls,
a vehicle inspection and maintenance
(I/M) program, and the federal
reformulated gasoline program. In
addition, the Commonwealth has
required that all model year 1995 and
newer light duty vehicles newly sold in
the Commonwealth meet California LEV
emission standards. Massachusetts air
pollution control regulations apply
statewide.

EPA issued a direct final rule to
approve the Massachusetts LEV program
effective as of January 31, 1992 in the
Federal Register on February 1, 1995
(60 FR 6027). Since that time, California
has modified its LEV program. As
California modified its program,
Massachusetts was obligated to make
similar changes to its program. Section
177 of the CAA provides that states may
adopt California vehicle standards
provided that the standards are identical
to California’s. As such, as California
makes modifications to its program,
states that have adopted California
standards are compelled to make similar
changes. The current version of the
Massachusetts program is intended to be
identical to the current California
program.

B. What Is the California LEV Program?

The California Air Resources Board
(ARB or Board) adopted California’s

second generation low emission vehicle
regulations (LEV II) following a
November 1998 hearing. These
regulations are a continuation of the low
emission vehicle (LEV I) regulations
originally adopted in 1990 which were
effective through the 2003 model year.
The LEV II regulations increase the
scope of the LEV I regulations by
lowering the emission standards for all
light- and medium-duty vehicles
(including sport utility vehicles)
beginning with the 2004 model year.
There are several tiers of increasingly
stringent LEV II emission standards to
which a manufacturer may certify: low-
emission vehicle (LEV); ultra-low-
emission vehicle (ULEV); super-ultra
low-emission vehicle (SULEV); partial
zero-emission vehicle (PZEV); and zero-
emission vehicle (ZEV). In addition to
very stringent emission standards, the
LEV II regulations provide flexibility to
manufacturers by allowing them to
choose the standards to which each
vehicle is certified provided the overall
fleet meets the specified phase-in
requirements according to a fleet
average hydrocarbon requirement that is
progressively lower with each model
year. The LEV II fleet average
requirements commence in 2004 and
apply through 2010 and beyond. In
addition to the LEV II requirements,
minimum percentages of passenger cars
and the lightest light-duty trucks
marketed in California by a large or
intermediate volume manufacturer must
be ZEVs. The program includes a “smog
index” label for each vehicle sold, the
intent of which is to inform consumers
about the amount of pollution coming
from that vehicle relative to other
vehicles.

Subsequent to the adoption of the
LEV II program, the U.S. EPA adopted
its own substantially more stringent
emission standards known as the Tier 2
regulations. In December 2000, the
Board modified the LEV II program to
take advantage of some elements of the
recently adopted federal Tier 2 program
to ensure that only the cleanest vehicle
models will continue to be sold in
California.

C. What Are the Relevant EPA and CAA
Requirements?

Section 209(a) of the CAA prohibits
states from adopting or enforcing
standards relating to the control of
emissions from new motor vehicles or
new motor vehicle engines. However,
section 209(b) of the CAA allows the
State of California to adopt its own
motor vehicle emissions standards if a
waiver is granted by the U.S.
Environmental Protection Agency
(EPA.) EPA must approve a waiver
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unless it finds that California’s
determination that its standards will be
“* * *in the aggregate, at least as
protective of public health and welfare
as such Federal standards* * *” to be
arbitrary and capricious, California
“does not need such State standards to
meet compelling and extraordinary
conditions,” or California’s standards
and accompanying enforcement
procedures are not consistent with
section 202(a) of the Clean Air Act.

Section 177 of the Clean Air Act
authorizes other states to adopt and
enforce California motor vehicle
emission standards relating to the
control of emissions if the standards are
identical to California’s for which a
waiver has been granted and California
and the state adopt such standards at
least two years prior to the
commencement of the model year to
which the standards will apply.

D. What Is the History of the
Massachusetts Low Emission Vehicle
Program?

In 1990, the Massachusetts Legislature
enacted Chapter 410 of the Acts of 1990,
which is codified at M.G.L. c. 111,
Section 142K. This law mandates that
the Massachusetts Department of
Environmental Protection (DEP) adopt
and implement California motor vehicle
emission standards unless, after a public
hearing, the DEP establishes, based on
substantial evidence, that said emission
standards and a compliance program
similar to the State of California’s will
not achieve, in the aggregate, greater
motor vehicle pollution reductions than
the federal standards and compliance
program for any such model year.

In 1992, the DEP adopted the
California LEV program by
promulgating 310 CMR 7.40, the Low
Emission Vehicle Program regulation.
The DEP submitted the Massachusetts
LEV Program to the EPA as part of the
Massachusetts SIP as one of a number
of air pollution strategies and programs
designed to meet the milestones of the
Clean Air Act Amendments of 1990 and
to attain and maintain the NAAQS for
ozone. The implementation of the LEV
Program has resulted in emission
reductions from Massachusetts vehicles.

In 1995, the Massachusetts regulation
was amended to adopt the non-methane
organic gas (NMOG) fleetwide emission
average and clarify certain sections of
the regulation. In 1999, the regulation
was further amended to adopt the next
generation of California emission
standards know as “LEV II"”” effective in
model year 2004, the LEV I medium-
duty standards effective in model year
2003, and also the smog index effective
beginning with model year 2002.

The 1992 version of the LEV program
previously approved by EPA included
ZEV requirements consistent with the
requirements in the California program
at that time. Since that time, California
has made a number of changes to the
ZEV requirements, and, subsequently,
Massachusetts had made a number of
revisions to the ZEV requirements in
attempts to keep its program identical to
California’s. In light of the numerous
changes regarding the ZEV requirement
in Massachusetts, in its August 26, 2002
submittal to EPA, Massachusetts
requested that we not take action on 310
CMR 7.40(2)(a)6, 310 CMR 7.40(2)(c)3,
310 CMR 7.40(10), and 310 CMR
7.40(12). 310 CMR 7.40(2)(a)5, which
establishes ZEV requirements for model
year 2003 and beyond is the only
portion of the Massachusetts ZEV
program for which they have requested
EPA approval. For the reasons
articulated below, EPA is not taking
action on section 310 CMR 7.40(2)(a)5 at
this time. However, EPA is proposing to
approve all other sections of the rule
except for those specifically noted in the
Commonwealth’s August 26, 2002
submittal letter and section 310 CMR
7.40(2)(a)5.

E. What About the Zero Emission
Vehicle Requirements?

As discussed earlier in this document,
States adopting the California LEV
program must adopt a program which is
identical to California’s. The zero
emission vehicle program has
undergone several modifications
through the years in California. And
Massachusetts has made several changes
to their ZEV program in attempts to
ensure their program is consistent with
California. In fact, the Commonwealth
has made changes regarding ZEV
requirements since the time they
adopted the rule that is currently before
EPA. Nevertheless, the Massachusetts
LEV II program is designed to be a
comprehensive program which will
secure necessary emission reductions.
Those emission reductions are a
necessary part of the Massachusetts’
attainment demonstration for the one-
hour ozone NAAQS. For that reason,
and since the emission reductions from
the California program are controlled by
the fleet average hydrocarbon curve and
can be achieved without any specific
ZEV sales mandates, we are proposing
to approve all of the emissions
reductions associated with the LEV II
program and the Massachusetts rules
adopted on December 24, 1999 without
taking action on the ZEV portions of the
program at this time. In the case of
sections 310 CMR 7.40(2)(a)6, 310 CMR
7.40(2)(c)3, 310 CMR 7.40(10), and 310

CMR 7.40(12), EPA was not requested to
take action. For section 310 CMR
7.40(2)(a)5, which establishes ZEV
requirements beginning in model year
2003, EPA is not taking any action at
this time but intends to do so in the
future as the manufacturers’
requirements for ZEVs in California, and
Massachusetts, become clarified. EPA
does believe that the ZEV mandate,
which remains part of the
Commonwealth’s program, may result
in advanced technology vehicles being
introduced.

II. Proposed Action

EPA is proposing to approve a SIP
revision at the request of the
Massachusetts DEP. This version of the
rule was adopted on December 24, 1999.
It was submitted to EPA for approval on
August 9, 2002. That submittal was later
clarified to exclude certain sections of
the rule from consideration on August
26, 2002. In addition, for the reasons
articulated above, at this time we are not
taking action on section 310 CMR
7.40(2)(a)5 which includes ZEV
requirements beginning in model year
2003. As such we are proposing to
approve all of the December 24, 1999
version of 310 CMR 7.40, the “Low
Emission Vehicle Program” except for
310 CMR 7.40(2)(a)5, 310 CMR
7.40(2)(a)6, 310 CMR 7.40(2)(c)3, 310
CMR 7.40(10), and 310 CMR 7.40(12).
This proposed approval would justify
all of the emission reductions of the
current California LEV standards for
light and medium duty vehicles. The
regulations adopted by Massachusetts
now include the California LEV II light-
duty motor vehicle emission standards
effective in model year 2004, the
California LEV I medium-duty standards
effective in model year 2003, and the
smog index label specification effective
model year 2002. EPA is proposing to
approve Massachusetts’ low emission
vehicle program requirements into the
SIP because EPA has found that the
requirements are necessary for
Massachusetts to achieve the NAAQS
for ozone and to reduce emissions of
VOC and NOx from new vehicles in
accordance with the requirements of the
CAA.

EPA is soliciting public comments on
the issues discussed in this document or
on other relevant matters. These
comments will be considered before
taking final action. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA New
England Regional Office listed in the
ADDRESSES section of this document.
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III. What Are the Administrative
Requirements?

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks”(62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus

standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: October 4, 2002.

Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. 02—26173 Filed 10-11-02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MA069-7205b:FRL-7394-1]

Approval and Promulgation of
Implementation Plans; MA; One-hour
Ozone Attainment Demonstration for
the Massachusetts portion of the
Boston-Lawrence-Worcester, MA—NH
Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to fully
approve the one-hour ozone attainment
demonstration State Implementation
Plan (SIP) for the Massachusetts portion
of the Boston-Lawrence-Worcester, MA—
NH serious ozone nonattainment area,
submitted by the Massachusetts
Department of Environmental Protection
on July 27, 1998, and supplemented on
September 6, 2002. This action is based
on the requirements of the Clean Air Act
(CAA) as amended in 1990, related to
one-hour ozone attainment
demonstrations.

DATES: Comments must be received on
or before November 14, 2002.

ADDRESSES: Written comments (two
copies if possible) should be sent to:

David B. Conroy at the EPA Region I
(New England) Office, One Congress
Street, Suite 1100—-CAQ), Boston,
Massachusetts 02114-2023.

Copies of the state submittal and
EPA’s technical support document are
available for public inspection during
normal business hours (9 a.m. to 4 p.m.)
at the following addresses: U.S.
Environmental Protection Agency,
Region 1 (New England), One Congress
St., 11th Floor, Boston, Massachusetts,
telephone (617) 918-1664, and at the
Division of Air Quality Control,
Department of Environmental
Protection, One Winter Street, 8th Floor,
Boston, Massachusetts 02108. Please
telephone in advance before visiting.
FOR FURTHER INFORMATION CONTACT:
Richard P. Burkhart, (617) 918—1664.
SUPPLEMENTARY INFORMATION: This
notice provides an analysis of the one-
hour ozone attainment demonstration
SIP submitted by the Massachusetts
Department of Environmental Protection
(Massachusetts DEP) for the
Massachusetts portion of the Boston-
Lawrence-Worcester, MA-NH serious
nonattainment area.

Table of Contents
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Ozone Nonattainment Areas
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Nonattainment Area
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Attainment Demonstration?
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Action on the Attainment Demonstration
SIPs?
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Guidance Documents?
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Satisfy the Framework?

VIIL Proposed Action
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I. Clean Air Act Requirements for
Serious Ozone Nonattainment Areas

The Clean Air Act requires EPA to
establish national ambient air quality
standards (NAAQS or standards) for
certain widespread pollutants that cause
or contribute to air pollution that is
reasonably anticipated to endanger
public health or welfare. CAA sections
108 and 109. In 1979, EPA promulgated
the one-hour 0.12 parts per million
(ppm) ground-level ozone standard. 44
FR 8202 (February 8, 1979). Ground-
level ozone is not emitted directly by
sources. Rather, emissions of nitrogen
oxides (NOx) and volatile organic
compounds (VOCs) react in the
presence of sunlight to form ground-
level ozone. NOx and VOC are referred
to as precursors of ozone.
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An area exceeds the one-hour ozone
standard each time an ambient air
quality monitor records a one-hour
average ozone concentration of 0.125
ppm or higher.? An area is violating the
standard if, over a consecutive three-
year period, more than three
exceedances are expected to occur at
any one monitor. The area’s 4th highest
ozone reading at a single monitor is its
design value. The CAA, as amended in
1990, required EPA to designate as
nonattainment any area that was
violating the one-hour ozone standard,
generally based on air quality
monitoring data from the three-year
period from 1987-1989. CAA section
107(d)(4); 56 FR 56694 (November 6,
1991). The CAA further classified these
areas, based on the area’s design value,
as marginal, moderate, serious, severe or
extreme. CAA section 181(a). Marginal
areas were suffering the least significant
air pollution problems while the areas
classified as severe and extreme had the
most significant air pollution problems.

The control requirements and dates
by which attainment needs to be
achieved vary with the area’s
classification. Marginal areas are subject
to the fewest mandated control
requirements and have the earliest
attainment date. Severe and extreme
areas are subject to more stringent
planning requirements but are provided
more time to attain the standard.
Serious areas were required to attain the
one-hour ozone standard by November
15, 1999 and severe areas are required
to attain by November 15, 2005 or
November 15, 2007. The Boston-
Lawrence-Worcester, MA-NH ozone
nonattainment area is classified as
serious and its attainment date is
November 15, 1999.

Under section 182(c)(2) of the CAA,
serious areas were required to submit by
November 15, 1994 demonstrations of
how they would attain the one-hour
ozone standard and how they would
achieve reductions in VOC emissions of
9 percent for each three-year period
until the attainment year. In some cases,
NOx emission reductions can be
substituted for the required VOC
emission reductions.

In general, an attainment
demonstration SIP includes a modeling
analysis component showing how the
area will achieve the standard by its
attainment date and the control
measures necessary to achieve those
reductions. Another component of the

1The one-hour ozone standard is 0.12 ppm.
EPA’s long-standing practice is that monitored
values of 0.125 ppm or higher are rounded up, and
thus considered an exceedance of the NAAQS and
values less than 0.125 ppm are rounded down and
are not an exceedance.

attainment demonstration SIP is a motor
vehicle emissions budget for
transportation conformity purposes.
Transportation conformity is a process
for ensuring that states consider the
effects of emissions associated with new
or improved federally-funded roadways
and transit on attainment of the
standard. As described in section
176(c)(2)(A) of the CAA, attainment
demonstrations necessarily include the
estimates of motor vehicle emissions
that are consistent with attainment,
which then act as a budget or ceiling for
the purposes of determining whether
federally-supported transportation plans
and projects conform to the attainment
demonstration SIP.

II. Background and Current Air Quality
Status of the Boston-Lawrence-
Worcester, MA-NH Ozone
Nonattainment Area

The Boston-Lawrence-Worcester,
MA-NH ozone nonattainment area is a
multi-state nonattainment area
consisting of a small portion of southern
New Hampshire and the entire eastern
half of Massachusetts. In New
Hampshire, the nonattainment area
consists of 28 individual cities and
towns in portions of Hillsborough and
Rockingham counties. In Hillsborough
County, the individual cities and towns
included in the nonattainment area are:
Ambherst Town, Brookline Town, Hollis
Town, Hudson Town, Litchfield Town,
Merrimack Town, Milford Town, Mont
Vernon Town, Nashua City, Pelham
Town, and Wilton Town. In
Rockingham, the individual towns
included in the nonattainment area are:
Atkinson Town, Brentwood Town,
Danville Town, Derry Town, E.
Kingston Town, Hampstead Town,
Hampton Falls Town, Kensington
Town, Kingston Town, Londonderry
Town, Newton Town, Plaistow Town,
Salem Town, Sandown Town, Seabrook
Town, South Hampton Town, and
Windham Town. In Massachusetts, the
nonattainment area includes a much
larger area, consisting of 10 counties in
their entirety (i.e., Barnstable, Bristol,
Dukes, Essex, Middlesex, Nantucket,
Norfolk, Plymouth, Suffolk, and
Worcester counties).

Historically and throughout most of
the 1990’s, ozone monitors throughout
the Boston-Lawrence-Worcester, MA—
NH nonattainment area violated the
one-hour ozone standard. Directly
downwind of the Boston-Lawrence-
Worcester, MA-NH nonattainment area,
there were also a number of other
nonattainment areas violating the one-
hour ozone standard during the 1990’s
in other parts of New Hampshire and in
portions of southern Maine. On June 9,

1999, however, EPA determined that the
Boston-Lawrence-Worcester, MA-NH
serious ozone nonattainment area had
attained the 1-hour ozone standard (64
FR 30911).2 This determination was
based on data collected from 1996—
1998. On June 9, 1999, EPA also
determined that the Portsmouth-Dover-
Rochester, New Hampshire ozone
nonattainment area and the Portland,
Maine ozone nonattainment area had
also attained the 1-hour ozone standard
based on data collected from 1996—
1998. See 64 FR 30911. At the time of
these determinations of attainment,
there were no areas in any portion of
New Hampshire or Maine that violated
the one-hour ozone standard.

The Boston-Lawrence-Worcester,
MA-NH nonattainment area continued
to have air quality meeting the one-hour
ozone standard in 1999 (based on data
from 1997-1999) and in 2000 (based on
data from 1998-2000). Based on data
collected in 1999-2001, however, the
Boston-Lawrence-Worcester, MA—NH
area now has air quality violating the
one-hour ozone standard. The violating
monitors are in the southern portion of
the multi-state nonattainment area in
Fairhaven and Truro, Massachusetts.
The other nine ozone air quality
monitors in the Boston-Lawrence-
Worcester, MA—NH ozone
nonattainment area (i.e., in the
Massachusetts cities and towns of
Easton, Stow, Boston (two sites), Lynn,
Lawrence, Worcester, and Newbury, and
in Nashua, New Hampshire) show
attainment of the one-hour ozone
NAAQS, based on 1999-2001 data.
Preliminary (not quality assured) ozone
data readings from the monitors for the
area from the summer of 2002 show
only the Truro monitor registering a
violation of the one-hour ozone NAAQS
for the three-year period 2000-2002.

III. History and Time Frame for the
State’s Attainment Demonstration SIP

A. Ozone Transport Assessment Group
and the NOx SIP Call

Notwithstanding significant efforts by
the states, in 1995 EPA recognized that
many states in the eastern half of the
United States could not meet the
November 1994 time frame for
submitting an attainment demonstration
SIP because emissions of NOx and

2In that notice, EPA also determined the one-
hour ozone standard no longer applied to the
Boston-Lawrence-Worcester, MA-NH area.
Subsequently, due to continued litigation regarding
the 8-hour ozone standard, EPA reinstated the
applicability of the one-hour ozone standard in all
areas. See 65 FR 45182 (July 20, 2000). EPA,
however, did not modify its determination that the
Boston-Lawrence-Worcester, MA-NH area had
attained the one-hour ozone standard.
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VOCs in upwind states (and the ozone
formed by these emissions) affected
these nonattainment areas and the full
impact of this effect had not yet been
determined. This phenomenon is called
ozone transport.

On March 2, 1995, Mary D. Nichols,
EPA’s then Assistant Administrator for
Air and Radiation, issued a
memorandum to EPA’s Regional
Administrators acknowledging the
efforts made by states but noting the
remaining difficulties in making
attainment demonstration SIP
submittals.? Recognizing the problems
created by ozone transport, the March 2,
1995 memorandum called for a
collaborative process among the states
in the eastern half of the country to
evaluate and address transport of ozone
and its precursors. This memorandum
led to the formation of the Ozone
Transport Assessment Group (OTAG) 4
and provided for the states to submit the
attainment demonstration SIPs based on
the expected time frames for OTAG to
complete its evaluation of ozone
transport.

In June 1997, OTAG concluded and
provided EPA with recommendations
regarding ozone transport. The OTAG
generally concluded that transport of
ozone and the precursor NOx is
significant and should be reduced
regionally to enable states in the eastern
half of the country to attain the ozone
NAAQS.

In recognition of the length of the
OTAG process, in a December 29, 1997
memorandum, Richard Wilson, EPA’s
then Acting Assistant Administrator for
Air and Radiation, provided until April
1998 for states to submit the following
elements of their attainment
demonstration SIPs for serious and
severe nonattainment areas: (1)
Evidence that the applicable control
measures in subpart 2 of part D of title
I of the CAA were adopted and
implemented or were on an expeditious
course to being adopted and
implemented; (2) a list of measures
needed to meet the remaining rate-of-
progress (ROP) emissions reduction
requirement and to reach attainment; (3)
for severe areas only, a commitment to
adopt and submit target calculations for
post-1999 ROP and the control measures
necessary for attainment and ROP plans
through the attainment year by the end
of 2000; (4) a commitment to implement

3Memorandum, “Ozone Attainment
Demonstrations,” issued March 2, 1995. A copy of
the memorandum may be found on EPA’s Web site
at http://www.epa.gov/ttn/oarpg/t1pgm.html.

4 Letter from Mary A. Gade, Director, State of
Illinois Environmental Protection Agency to
Environmental Council of States (ECOS) Members,
dated April 13, 1995.

the SIP control programs in a timely
manner and to meet ROP emissions
reductions and attainment; and (5)
evidence of a public hearing on the state
submittal.5 This submission is
sometimes referred to as the Phase 2
submission. Motor vehicle emissions
budgets can be established based on a
commitment to adopt the measures
needed for attainment and identification
of the measures needed. Thus, state
submissions due in April 1998 under
the Wilson policy should have included
motor vehicle emissions budgets.

Building upon the OTAG
recommendations and technical
analyses, in November 1997, EPA
proposed action addressing the ozone
transport problem. In its proposal, EPA
found that current SIPs in 22 states and
the District of Columbia (23
jurisdictions) were insufficient to
provide for attainment and maintenance
of the one-hour ozone standard because
they did not regulate NOx emissions
that significantly contribute to ozone
transport. 62 FR 60318 (November 7,
1997). The EPA finalized that rule in
September 1998, calling on the 23
jurisdictions to revise their SIPs to
require NOx emissions reductions
within the state to a level consistent
with a NOx emissions budget identified
in the final rule. 63 FR 57356 (October
27,1998). This final rule is commonly
referred to as the NOx SIP Call.

B. Massachusetts Ozone Attainment
Demonstration Submittals

On July 27, 1998, Massachusetts DEP
submitted an ozone attainment
demonstration for the Massachusetts
portion of the Boston-Lawrence-
Worcester, MA—NH serious ozone
nonattainment area as a revision to its
SIP. On June 9, 1999, however, EPA
determined that the Boston-Lawrence-
Worcester, MA-NH serious ozone
nonattainment area had attained the 1-
hour ozone standard (64 FR 30911).
This determination was based on data
collected from 1996-1998. Consistent
with EPA policy,® since the Boston-

5 Memorandum, ‘“Guidance for Implementing the

1-Hour Ozone and Pre-Existing PM 10 NAAQS,”
issued December 29, 1997. A copy of this
memorandum may be found on EPA’s Web site at
http://www.epa.gov/ttn/oarpg/t1pgm.html.

6Policy guidance contained in a May 10, 1995
memorandum from John Seitz, Director of EPA’s
Office of Air Quality Planning and Standards,
entitled ‘“Reasonable Further Progress, Attainment
Demonstration, and Related Requirements for
Ozone Nonattainment Areas Meeting the Ozone
National Ambient Air Quality Standard”
recommends that ROP and attainment
demonstration requirements, along with certain
other related requirements, of Part D of Title 1 of
the Clean Air Act are no longer applicable to an
area once it has air quality data indicating that the
one hour ozone standard has been attained.

Lawrence-Worcester, MA—NH area had
attained the standard by November 15,
1999, its statutory attainment date, EPA
took no action on the Massachusetts
attainment demonstration SIP submittal
for the Boston-Lawrence-Worcester,
MA-NH area. The Boston-Lawrence-
Worcester, MA-NH nonattainment area
continued to have air quality meeting
the one-hour ozone standard through
the summer of 2000.

As mentioned above, based on data
collected in 1999-2001, the Boston-
Lawrence-Worcester, MA-NH area now
has air quality violating the one-hour
ozone standard. Thus, this
nonattainment area is once again
required to have an approved
attainment demonstration and 9% ROP
plan with respect to section 182(c)(2) of
the CAA. Today, in this proposed rule,
EPA is proposing action on the
attainment demonstration SIP submitted
by the Massachusetts DEP on July 27,
1998 and supplemented on September
6, 2002 for the Massachusetts portion of
the Boston-Lawrence-Worcester, MA—
NH area. EPA approved the state’s 15%
and 9% ROP plans for the
Massachusetts portion of the Boston-
Lawrence-Worcester, MA—-NH area via a
direct final rulemaking on August 28,
2002 (67 FR 55121). In a subsequent
action, EPA will propose action on the
attainment demonstration for the New
Hampshire portion of this same
nonattainment area. EPA will also take
action separately on contingency
measures for both the New Hampshire
and Massachusetts portions of the
Boston-Lawrence-Worcester, MA-NH
nonattainment area.

The supplement that Massachusetts
submitted on September 6, 2002 to its
1998 Attainment Demonstration
contained the following elements: (1) A
revised and updated “weight of
evidence” analysis showing how
attainment would be achieved in the
nonattainment area by 2007; (2) an
analysis showing that Massachusetts is
implementing all reasonably available
control measures (RACM) and that no
other RACM could be adopted in
Massachusetts that would advance the
attainment year; and (3) new mobile
source conformity budgets for the 2007
attainment year. Massachusetts also
requested that a new attainment date of
November 15, 2007 be established for
the area. Massachusetts Department of
Environmental Protection held a public
hearing on this supplement to its 1998
Attainment Demonstration on July 25,
2002.

The statutory attainment date for the
Boston Area was November 15, 1999.
The area attained the standard as of its
attainment date, but then subsequently
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experienced a violation. The CAA does
not expressly address the appropriate
attainment date for an area that attains
the standard by its attainment date but
then subsequently violates the standard
nor does it address the planning
requirements that apply to such an area.
(CAA sections 179(c) and (d) and
181(b)(2) establish requirements only for
those areas that EPA determines do not
attain the standard by their attainment
date.) With respect to the attainment
date, both subparts 1 and 2 specify
outside dates for attainment and provide
that attainment must be ““as
expeditiously as practicable.” CAA
sections 172(a)(2) and 181(a)(1). With
respect to control obligations, EPA
generally attempts first to work with the
State to submit a revised SIP and, where
necessary, would issue a SIP Call
pursuant to section 110(k)(5). See e.g.,
65 FR 64352 (Oct. 27, 2000). Here,
Massachusetts has already submitted an
attainment demonstration and has
indicated that the demonstration
provides for attainment as expeditiously
as practicable. We review
Massachusetts’ submission in the
following sections.

IV. What Are the Components of a
Modeled Attainment Demonstration?

The EPA provides that states may rely
on a modeled attainment demonstration
supplemented with additional evidence
to demonstrate attainment.” In order to
have a complete modeling
demonstration submission, states
should have submitted the required
modeling analysis and identified any
additional evidence that EPA should
consider in evaluating whether the area
will attain the standard.

A. Modeling Requirements

For purposes of demonstrating
attainment, section 182(c) of the CAA
requires serious areas to use
photochemical grid modeling or an
analytical method EPA determines to be
as effective.8 The photochemical grid
model is set up using meteorological
conditions conducive to the formation
of ozone. Emissions for a base year are
used to evaluate the model’s ability to

7 The EPA issued guidance on the air quality
modeling that is used to demonstrate attainment
with the one-hour ozone NAAQS. See U.S. EPA,
(1991), Guideline for Regulatory Application of the
Urban Airshed Model, EPA-450/4-91-013, (July
1991). A copy may be found on EPA’s Web site at
http://www.epa.gov/ttn/scram/ (file name:
“UAMREG”). See also U.S. EPA, (1996), Guidance
on Use of Modeled Results to Demonstrate
Attainment of the Ozone NAAQS, EPA-454/B—95—
007, (June 1996). A copy may be found on EPA’s
Web site at http://www.epa.gov/ttn/scram/ (file
name: “O3TEST”).

8 Jbid.

reproduce actual monitored air quality
values and to predict air quality changes
in the attainment year due to the
emission changes which include growth
up to and controls implemented by the
attainment year. A modeling domain is
chosen that encompasses the
nonattainment area. Attainment is
demonstrated when all predicted
concentrations inside the modeling
domain are at or below the NAAQS or
at an acceptable upper limit above the
NAAQS consistent with conditions
specified by EPA’s guidance. When the
predicted concentrations are above the
NAAQS, an optional Weight of
Evidence (WOE) determination which
incorporates, but is not limited to, other
analyses, such as air quality and
emissions trends, may be used to
address uncertainty inherent in the
application of photochemical grid
models.

The EPA guidance identifies the
features of a modeling analysis that are
essential to obtain credible results. First,
the state must develop and implement
a modeling protocol. The modeling
protocol describes the methods and
procedures to be used in conducting the
modeling analyses and provides for
policy oversight and technical review by
individuals responsible for developing
or assessing the attainment
demonstration (state and local agencies,
EPA Regional offices, the regulated
community, and public interest groups).
Second, for purposes of developing the
information to put into the model, the
state must select air pollution days, i.e.,
days in the past with poor air quality,
that are representative of the ozone
pollution problem for the nonattainment
area. Third, the state needs to identify
the appropriate dimensions of the area
to be modeled, i.e., the domain size. The
domain should be larger than the
designated nonattainment area to reduce
uncertainty in the boundary conditions
and should include large upwind
sources just outside the nonattainment
area. In general, the domain is
considered the local area where control
measures are most beneficial to bring
the area into attainment. Fourth, the
state needs to determine the grid
resolution. The horizontal and vertical
resolutions in the model affect the
dispersion and transport of emission
plumes. Artificially large grid cells (too
few vertical layers and horizontal grids)
may dilute concentrations and may not
properly consider impacts of complex
terrain, complex meteorology, and land/
water interfaces. Fifth, the state needs to
generate meteorological data that
describe atmospheric conditions and
emissions inputs. Finally, the state

needs to verify that the model is
properly simulating the chemistry and
atmospheric conditions through
diagnostic analyses and model
performance tests. Once these steps are
satisfactorily completed, the model is
ready to be used to generate air quality
estimates to support an attainment
demonstration.

The modeled attainment test
compares model-predicted one-hour
daily maximum concentrations in all
grid cells for the attainment year to the
level of the NAAQS. A predicted
concentration above 0.124 ppm ozone
indicates that the area is expected to
exceed the standard in the attainment
year and a prediction at or below 0.124
ppm indicates that the area is expected
to attain the standard. This type of test
is often referred to as an exceedance
test. The EPA’s guidance recommends
that states use either of two modeled
attainment or exceedance tests for the
one-hour ozone NAAQS: a deterministic
test or a statistical test.

The deterministic test requires the
state to compare predicted one-hour
daily maximum ozone concentrations
for each modeled day ° to the attainment
level of 0.124 ppm. If none of the
predictions exceed 0.124 ppm, the test
is passed.

The statistical test takes into account
the fact that the form of the one-hour
ozone standard allows exceedances. If,
over a three-year period, the area has an
average of one or fewer exceedances per
year, the area is not violating the
standard. Thus, if the state models a
very extreme day, the statistical test
provides that a prediction above 0.124
ppm up to a certain upper limit may be
consistent with attainment of the
standard. (The form of the one-hour
ozone standard allows for up to three
readings above the standard over a
three-year period before an area is
considered to be in violation.)

The acceptable upper limit above
0.124 ppm is determined by examining
the size of exceedances at monitoring
sites which meet the one-hour NAAQS.
For example, a monitoring site for
which the four highest one-hour average
concentrations over a three-year period
are 0.136 ppm, 0.130 ppm, 0.128 ppm
and 0.122 ppm is attaining the standard.
To identify an acceptable upper limit,
the statistical likelihood of observing
ozone air quality exceedances of the
standard of various concentrations is
equated to the severity of the modeled
day. The upper limit generally
represents the maximum ozone
concentration observed at a location on

9 The initial, “ramp-up” days for each episode are
excluded from this determination.
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a single day and it would be the only
reading above the standard that would
be expected to occur no more than an
average of once a year over a three-year
period. Therefore, if the maximum
ozone concentration predicted by the
model is below the acceptable upper
limit, in this case 0.136 ppm, then EPA
might conclude that the modeled
attainment test is passed. Generally,
exceedances well above 0.124 ppm are
very unusual at monitoring sites
meeting the NAAQS. Thus, these upper
limits are rarely substantially higher
than the attainment level of 0.124 ppm.

B. Additional Analyses Where Modeling
Fails To Show Attainment

When the modeling does not
conclusively demonstrate attainment,
additional analyses may be presented to
help determine whether the area will
attain the standard. As with other
predictive tools, there are inherent
uncertainties associated with modeling
and its results. For example, there are
uncertainties in some of the modeling
inputs, such as the meteorological and
emissions data bases for individual days
and in the methodology used to assess
the severity of an exceedance at
individual sites. The EPA’s guidance
recognizes these limitations, and
provides a means for considering other
evidence to help assess whether
attainment of the NAAQS is likely. The
process by which this is done is called
a weight of evidence (WOE)
determination.

Under a WOE determination, the state
can rely on and EPA will consider
factors such as: other modeled
attainment tests, e.g., a rollback
analysis; other modeled outputs, e.g.,

changes in the predicted frequency and
pervasiveness of exceedances and
predicted changes in the design value;
actual observed air quality trends;
estimated emissions trends; analyses of
air quality monitored data; the
responsiveness of the model predictions
to further controls; and, whether there
are additional control measures that are
or will be approved into the SIP but
were not included in the modeling
analysis. This list is not an exclusive list
of factors that may be considered and
these factors could vary from case to
case. The EPA’s guidance contains no
limit on how close a modeled
attainment test must be to passing to
conclude that other evidence besides an
attainment test is sufficiently
compelling to suggest attainment.
However, the further a modeled
attainment test is from being passed, the
more compelling the WOE needs to be.

The EPA’s 1996 modeling guidance
also recognizes a need to perform a mid-
course review as a means for addressing
uncertainty in the modeling results.
Because of the uncertainty in long term
projections, EPA believes a viable
attainment demonstration that relies on
WOE needs to contain provisions for
periodic review of monitoring,
emissions, and modeling data to assess
the extent to which refinements to
emission control measures are needed.
The mid-course review is discussed
below.

V. What Is the Framework for
Proposing Action on the Attainment
Demonstration SIPs?

In addition to the modeling analysis
and WOE support demonstrating
attainment, the EPA has identified the

following key elements which generally
must be present in order for EPA to
approve the one-hour attainment
demonstration SIPs. These elements are:
measures required by the CAA and
measures relied on in the modeled
attainment demonstration SIP; NOx
reductions affecting boundary
conditions; motor vehicle emissions
budgets; any additional measures
needed for attainment;° and a Mid-
Course Review (MCR).

A. CAA Measures and Measures Relied
on in the Modeled Attainment
Demonstration SIP

The states should have adopted the
control measures already required under
the CAA for the area classification. In
addition, a state may have included
control measures in its attainment
strategy that are in addition to measures
required in the CAA. For purposes of
fully approving the state’s SIP, the state
needs to adopt and submit all VOC and
NOx controls within the local modeling
domain that were relied on for purposes
of the modeled attainment
demonstration.

The information in Table 1 is a
summary of the CAA requirements that
should be met for a serious area for the
one-hour ozone NAAQS. These
requirements are specified in section
182 of the CAA. EPA must have taken
final action approving all measures
relied on for attainment, including the
required ROP control measures and
target calculations, before EPA can issue
a final full approval of the attainment
demonstration as meeting CAA section
182(c)(2). This was done for all the
measures for Massachusetts.

TABLE 1.—CAA REQUIREMENTS FOR SERIOUS AREAS

—NSR for VOC and NOx2, including an offset ratio of 1.2:1 and a major VOC and NOx source cutoff of 50 tons per year.
—Reasonable Available Control Technology (RACT) for VOC and NOxa.
—Enhanced Inspection and Maintenance (I/M) program.

—15% volatile organic compound plans.
—Emissions inventory.

—Emission statements.

—Periodic inventories.

—Attainment demonstration.

—9 percent ROP plan through 1999.
—Clean fuels program or substitute.

—Enhanced monitoring Photochemical Assessment Monitoring Stations.

—Stage Il vapor recovery.
—Contingency measures.

—Reasonably Available Control Measures Analysis.

aUnless the area has in effect a NOx waiver under section 182(f). The Massachusetts portion of the Boston-Lawrence-Worcester, MA-NH is

not such an area.

10 As discussed in detail below, the
Massachusetts attainment demonstration shows
attainment without the need for additional

measures beyond what has been adopted into the
SIP or will be required by federal regulations.

Therefore additional measures are not required for
Massachusetts.
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1. Control Measures Adopted by Massachusetts

Adopted and submitted rules for all previously required CAA mandated measures for the specific area classification that
are being relied on in the attainment demonstration are required. This also includes measures that may not be required
for the area classification but that the state relied on in the SIP submission for attainment. As explained in Table 2,
Massachusetts has submitted SIPs for all of the measures they are relying on for attainment.

TABLE 2.—CONTROL MEASURES IN THE ONE-HOUR OZONE ATTAINMENT PLAN FOR THE MASSACHUSETTS PORTION OF
THE BOSTON-LAWRENCE-WORCESTER, MA—NH SERIOUS OZONE NONATTAINMENT AREA

Name of control measure

Type of measure

Approval status

On-board Refueling Vapor RECOVETY ......cccccevvvverciieenns
Federal Motor Vehicle Control program (Tier 0) ..
CA Low Emission Vehicle (CA LEV)
CA LEV I

Heavy Duty Diesel Engines (On-road)
Federal Non-road Heavy Duty diesel engines
Federal Non-road Gasoline Engines
Federal Marine Engines ...........c........
Rail Road Locomotive Controls ..

Federal rule ......ccoovvvvveeiinnnne
Federal rule .....
State initiative .
State initiative

Federal rule ......ccoovvvvveeeinnnne
Federal rule .....
Federal rule .....
Federal rule .....
Federal rule .....

Promulgated at 40 CFR part 86.

Promulgated at 40 CFR part 86 (pre-1990).

SIP approved (60 FR 6027; 2/1/95).

SIP approval pending. EPA will publish final rules for
the CA LEV Il SIP before or at the same time as we
publish final rules on the attainment demonstration.

Promulgated at 40 CFR part 86.

Promulgated at 40 CFR part 89.

Promulgated at 40 CFR part 90.

Promulgated at 40 CFR part 91.

Promulgated at 40 CFR part 92.

AIM Surface Coatings
Consumer & commercial products .
Automotive Refinishing
Enhanced Inspection & Maintenance

NOx RACT oottt
VOC RACT pursuant to sections 182(a)(2)(A) and

182(b)(2)(B) of CAA.

VOC RACT pursuant to section 182(b)(2)(A) and (C)

of CAA.
Stage Il Vapor Recovery
Reformulated Gasoline

Clean Fuel FIEEtS .......covvvveeiiiieeiiee e

Base Year Emissions Inventory ............ccccceee..

15% VOC Reduction Plan
9% rate of progress plan ..
Emissions Statements .................
Enhanced Monitoring (PAMS) ...
OTC NOx MOU Phase I

NOx SIP Call ...

State initiative .
State initiative
State initiative
CAA SIP Requirement .
CAA SIP Requirement .....
CAA SIP Requirement ............

CAA SIP Requirement ............

CAA SIP Requirement
State opt-in
CAA SIP Requirement

CAA SIP Requirement
CAA SIP Requirement
CAA SIP Requirement
CAA SIP Requirement
CAA SIP Requirement
State initiative
EPA requirement

SIP approved (60 FR 65242; 12/19/95).

SIP approved (60 FR 65242; 12/19/95).

SIP approved (61 FR 5696; 2/14/96).

SIP approved (65 FR 69254; 11/16/00).

SIP approved (64 FR 48095; 9/2/99).

SIP approved (58 FR 34908; 6/30/93 and 64 FR
48297; 9/3/99).

SIP approved (Portions approved 64 FR 48297; 9/3/
99) Final approval (67 FR 62179; 10/04/02).

SIP Approved (65 FR 78974; 12/18/2000).

SIP approved (67 FR 55121, 8/28/02).

SIP approved (60 FR 6027; 2/1/95). Massachusetts
used CAL LEV reductions to meet the Clean Fuel
Fleet requirement.

SIP approved (62 FR 37510; 7/14/97).

SIP approved (67 FR 55121; 8/28/02).

SIP approved (67 FR 55121, 8/28/02).

SIP approved (61 FR 11556; 3/21/96).

SIP approved (62 FR 37510; 7/14/97).

SIP approved (64 FR 29567; 6/2/99).

SIP approved (65 FR 81743; 12/27/00).

B. NOx Reductions Consistent With the
Modeling Demonstration

On October 27, 1998, EPA completed
rulemaking on the NOx SIP call which
required states to address transport of
NOx and ozone to other states. To
address transport, the NOx SIP call
established emissions budgets for NOx
that 23 jurisdictions were required to
show they would meet by 2007 through
enforceable SIP measures adopted and
submitted by September 30, 1999. The
NOx SIP call is intended to reduce
emissions in upwind states that
significantly contribute to
nonattainment problems. The EPA did
not identify specific sources that the
states must regulate nor did EPA limit
the states’ choices regarding where to
achieve the emission reductions. The
courts have largely upheld EPA’s NOx
SIP Call, Michigan v. United States Env.
Prot. Agency, 213 F.3d 663 (D.C. Cir.
2000), cert. denied, U.S., 121 S.Ct. 1225,
149 L.Ed. 135 (2001); Appalachian

Power v. EPA, 251 F.3d 1026 (D.C. Cir.
2001). Although a few issues were
vacated or remanded to EPA for further
consideration, states subject to the NOx
SIP call have largely adopted the
controls necessary to meet the budgets
set for them under the NOx SIP call
rule. The controls to achieve these
reductions should be in place by May
2004.

Massachusetts used the best available
NOx SIP Call information in its
modeling analysis. The modeling
analysis is discussed in more detail
below. Furthermore, Massachusetts
adopted control measures to meet the
requirements of the NOx SIP call. EPA
approved the regulation Massachusetts
adopted pursuant to the NOx SIP call on
December 27, 2000 (65 FR 81743).

C. Motor Vehicle Emissions Budgets
(MVEBs)

The estimates of motor vehicle
emissions from SIPs that EPA finds
adequate or approves are used to

determine the conformity of
transportation plans and programs, as
described by CAA section 176(c)(2)(A).
The budgets serve as a ceiling on
emissions from the on-road mobile
source sector in conformity
determinations. Control strategy SIPs,
such as attainment demonstrations, 15
percent plans, and post-1996 rate-of-
progress plans all contain budgets.
Attainment demonstration SIPs must
estimate the motor vehicle emissions
that will be produced in the attainment
year and demonstrate that these
emissions levels, when considered with
emissions from all other sources, are
consistent with attainment. Similarly,
SIPs submitted for other Clean Air Act
requirements, such as 15% plans and
post-1996 rate-of-progress plans, also
contain motor vehicle emissions
budgets. In these SIPs, the budgets are
the amount of emissions from motor
vehicles that are consistent with the
SIP’s purpose of progress in achieving
the standard. Once EPA finds a SIP
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adequate or approves it, the budgets
from that SIP must be used for
conformity. In a conformity
determination, the budget that applies
for a particular analysis year is the
adequate or approved budget for the
most recent prior year.

Massachusetts submitted an ozone
attainment demonstration plan to EPA
in 1998 with budgets for eastern
Massachusetts for the year 2003. EPA
found these budgets adequate on
February 19, 1999. These 2003 budgets
are more restrictive than those in the
post-1996 rate-of-progress plan. The
specific 2003 budgets for eastern
Massachusetts are 117.118 tons per
summer day for VOC, and 243.328 tons
per summer day for NOx.

On September 6, 2002, Massachusetts
submitted its supplement to its 1998
Attainment Demonstration which
contains motor vehicle emissions
budgets for both VOC and NOx for the
year 2007. With this supplement to the
attainment demonstration, it is clear
that the area will not attain in the year
2003. Therefore, the budgets for the year
2003 are not consistent with attainment,
and therefore EPA believes they are no
longer adequate. Therefore, EPA
proposes to find the 2003 budgets
inadequate, and proposes to approve the
2007 motor vehicle emissions budgets
into the SIP. On the date of publication
of EPA’s final rulemaking action
approving Massachusetts’s ozone
attainment demonstration, the 2007
budgets would apply in a conformity
determination for an analysis year of
2007 and later. Note that the post-1996
rate-of-progress budgets would apply, as
of the effective date of the direct final
notice described above, if there was an
analysis year between the present and
2006. However, at this time there is no
analysis year required prior to 2007. The
2007 motor vehicle emissions budgets
are shown in Table 3 below.

TABLE 3.—2007 EMISSIONS BUDGETS
FOR ON-ROAD MOBILE SOURCES IN
TONS PER SUMMER DAY (TPSD)

2007 2007
Area VOC NOx
budget budget
Massachusetts
portion of the
Boston-Law-
rence Worces-
ter, MA-H
area ... 86.700 226.363

D. Mid-Course Review

A mid-course review (MCR), which
generally is performed midway between
approval of the attainment

demonstration and the attainment date,
is a reassessment of modeling analyses
and more recent monitored data to
determine if a prescribed control
strategy is resulting in emission
reductions and air quality
improvements needed to attain the
ambient air quality standard for ozone
as expeditiously as practicable. The
states have worked with EPA in a public
consultative process to develop a
methodology for performing the MCR
and developing the criteria by which
adequate progress would be judged.1?
Massachusetts has submitted a
commitment with its September 6, 2002
attainment demonstration supplement
committing to complete a mid-course
review pursuant to EPA requirements
and guidance. Massachusetts committed
to perform this mid-course review by
December 31, 2004.

E. Reasonably Available Control
Measures Analysis

Section 172(c)(1) of the CAA requires
SIPs to contain all RACM and provide
for attainment as expeditiously as
practicable. EPA has previously
provided guidance interpreting the
requirements of 172(c)(1). See 57 FR
13498, 13560. In that guidance, EPA
indicated its interpretation that
potentially available measures that
would not advance the attainment date
for an area would not be considered
RACM. EPA also indicated in that
guidance that states should consider all
potentially available measures to
determine whether they were
reasonably available for implementation
in the area, and whether they would
advance the attainment date. Further,
states should indicate in their SIP
submittals whether measures
considered were reasonably available or
not, and if measures are reasonably
available they must be adopted as
RACM. Finally, EPA indicated that
states could reject measures as not being
RACM because they would not advance
the attainment date, would cause
substantial widespread and long-term
adverse impacts, or would be
economically or technologically
infeasible. The EPA also issued a
memorandum re-confirming the
principles in the earlier guidance,
entitled, “Guidance on the Reasonably
Available Control Measures (RACM)
Requirement and Attainment
Demonstration Submissions for Ozone
Nonattainment Areas.” John S. Seitz,
Director, Office of Air Quality Planning

11 The EPA issued guidance on the MCR. A copy
dated March 28, 2002 may be found on EPA’s Web
site at http://www.epa.gov/scram001/tt25.htm (file
name: “MCRGUIDE”).

and Standards. November 30, 1999. Web
site: http://www.epa.gov/ttn/oarpg/
tipgm.html.

When EPA presented this statutory
argument in support of its RACM policy
to the U.S. Court of Appeals for the DC
Circuit in defense of its approval of the
Washington DC ozone SIP, the DC
Circuit found reasonable EPA’s
interpretation that measures must
advance attainment to be RACM. Sierra
Club v. EPA, 294 F.3d 155, 162 (DC Cir.
2002). Specifically, the Court found
that:

EPA reasonably concluded that
because the Act “use[s] the same
terminology in conjunction with the
RACM requirement” as it does in
requiring timely attainment, compare 42
U.S.C. § 7502(c)(1) (requiring
implementation of RACM *“‘as
expeditiously as practicable but no later
than” the applicable attainment
deadline), with id. § 7511(a)(1)
(requiring attainment under same
constraints), the RACM requirement is
to be understood as a means of meeting
the deadline for attainment.

Id. Morever, the D.C. Circuit rejected, as
a ‘““misreading of both text and context,”
Sierra Club’s arguments that EPA’s
interpretation of RACM conflicts with
the Act’s text and purpose and lacks any
rational basis. The D.C. Circuit also
found reasonable EPA’s interpretation
that it could consider costs in a RACM
analysis and that measures may be
rejected if they would require an
intensive and costly effort for regulation
of many small sources. Sierra Club v.
EPA, 294 F.3d at 162,163.

VI. What Are the Relevant Policy and
Guidance Documents?

This proposal has cited several policy
and guidance memoranda. The
documents and their location on EPA’s
web site are listed below; these
documents will also be placed in the
docket for this proposal action.

Relevant Documents

1. “Guidance for Improving Weight of
Evidence Through Identification of
Additional Emission Reductions, Not
Modeled.” U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Emissions,
Monitoring, and Analysis Division, Air
Quality Modeling Group, Research
Triangle Park, NC 27711. November
1999. Web site: http://www.epa.gov/ttn/
scram (file name: “ADDWOE1H").

2. “Serious and Severe Ozone
Nonattainment Areas: Information on
Emissions, Control Measures Adopted
or Planned and Other Available Control
Measures.” November 24, 1999.
OAQPS. U.S. EPA, RTP, NC.
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3. Memorandum, “Guidance on Motor
Vehicle Emissions Budgets in One-Hour
Attainment Demonstrations,” from
Merrylin Zaw-Mon, Office of Mobile
Sources, to the Air Division Directors,
Regions I-VI. November 3, 1999. Web
site: http://www.epa.gov/oms/transp/
trafconf.html.

4. Memorandum from Lydia Wegman
and Merrylin Zaw-Mon to the Air
Division Directors, Regions I-VI,
“1-Hour Ozone Attainment
Demonstrations and Tier 2/Sulfur
Rulemaking.” November 8, 1999. Web
site: http://www.epa.gov/oms/transp/
trafconf.html.

5. Memorandum from John Seitz,
Director, Office of Air Quality Planning
and Standards, “Mid-Course Review
Guidance for the 1-Hour Ozone
Nonattainment Areas that Rely on
Weight-of-Evidence for Attainment
Demonstration.” Web site: http://
www.epa.gov/scram001/tt25.htm (file
name: “MCRGUIDE"”).

6. Memorandum, ‘“Guidance to Clarify
EPA’s Policy on What Constitutes ‘As
Expeditiously as Practicable’ for
Purposes of Attaining the One-Hour
Ozone Standard for Serious and Severe
Ozone Nonattainment Areas.” John S.
Seitz, Director, Office of Air Quality
Planning and Standards. November
1999. Web site:
http://www.epa.gov/ttn/oarpg/
t1pgm.html.

7. U.S. EPA, (1991), Guideline for
Regulatory Application of the Urban
Airshed Model, EPA-450/4-91-013,
(July 1991). Web site: http://
www.epa.gov/ttn/scram/ (file name:
“UAMREG”).

8. U.S. EPA, (1996), Guidance on Use
of Modeled Results to Demonstrate
Attainment of the Ozone NAAQS, EPA-
454/B—95—-007, (June 1996). Web site:
http://www.epa.gov/ttn/scram/ (file
name: “O3TEST”).

9. Memorandum, “Ozone Attainment
Demonstrations,” from Mary D. Nichols,
issued March 2, 1995. Web site:
http://www.epa.gov/ttn/oarpg/
tipgm.html.

10. December 29, 1997 Memorandum
from Richard Wilson, Acting Assistant
Administrator for Air and Radiation
“Guidance for Implementing the 1-Hour
Ozone and Pre-Existing PM1o NAAQS.”
Web site: http://www.epa.gov/ttn/oarpg/
tipgm.html.

VII. How Do the Massachusetts
Submittals Satisfy the Framework?

This section provides a review of
Massachusetts’ submittal and an
analysis of how this submittal satisfies
the framework discussed in section V. of
this notice.

A. What Did the State Submit?

The attainment demonstration SIP
submitted by the Massachusetts
Department of Environmental Protection
for the Boston-Lawrence-Worcester,
MA-NH area includes a modeling
analysis using the CALGRID model. The
SIP was submitted on July 27, 1998. The
SIP was subject to public notice and
comment and a hearing was held in
June 1998. Supplementary information
on the 1998 attainment demonstration,
including a RACM analysis and motor
vehicle emissions budgets was
submitted on September 6, 2002. The
supplemental SIP was also subject to
public notice and comment, and a
hearing was held on July 25, 2002.
Information on how the photochemical
grid modeling and RACM analysis is
consistent with the CAA and EPA
guidance is summarized below.

B. How Was the Photochemical Grid
Modeling Conducted?

The one-hour attainment
demonstration submitted by
Massachusetts is for both the Boston-
Lawrence-Worcester, MA—NH serious
area as well as the Springfield (Western
Massachusetts) serious area. EPA
approved the attainment demonstration
for the Springfield (Western
Massachusetts) serious area in a
previous action (66 FR 665; January 3,
2001).

The key element of the attainment
demonstration is the photochemical grid
modeling required by the CAA. The
Massachusetts SIP used the CALGRID
model which was approved for use by
EPA since it was found to be at least as
effective as the guideline model which
is UAM-IV. The modeling domain for
CALGRID extends from southwest
Connecticut, northward 340 km to
northern Vermont, and eastward to east
of Nantucket, Massachusetts. For the
Boston-Lawrence-Worcester, MA-NH
nonattainment area, the domain meets
EPA guidance since it contains adequate
areas both upwind and downwind of
the nonattainment area. The domain
also includes the monitors with the
highest measured peak ozone
concentrations in Massachusetts and
coastal Maine and New Hampshire.
Since the original modeling was done
for a much larger domain that includes
not only all of Massachusetts but also
includes all of Rhode Island, most of
Connecticut, southern New Hampshire,
southern Vermont, and most of southern
Maine, the CALGRID model has several
“source” areas and several receptor
areas. The only receptor area of import
to this notice and the Massachusetts SIP
submittal is the Boston-Lawrence-

Worcester, MA-NH nonattainment area.
For the purposes of this notice, only
model results in this geographic area
will be used, unless otherwise noted. As
shown below, EPA believes the
modeling portion of the attainment
demonstration meets EPA guidance.

The model was run for 10 days during
four distinct episodes (August 14-17,
1987, June 21-22, 1988, July 7-8, 1988
and July 10-11, 1988). These episodes
represent a variety of ozone conducive
weather conditions, and also include
the three worst ranked ozone episodes
(1987 to 1998) for the Boston-Lawrence-
Worcester, MA-NH area. The episodes
selected also reflect days with high
measured ozone in a variety of areas
within the entire domain. This is
because, as stated above, the domain
covers several nonattainment areas, and
in order to model the meteorology that
causes high ozone, several different
episodes were needed. The model
results for the first day of each episode
are not used for attainment
demonstration purposes, because they
are considered “ramp-up days.” Ramp-
up days help reduce impacts of initial
conditions; after ramp-up days, model
results are more reflective of actual
emissions being emitted into the
atmosphere. Since the first day of each
episode was not considered, this leaves
six days for strategy assessment.

The CALGRID model was run using
the CALMET meteorological processor.
This processor took actual
meteorological data collected by the
National Weather Service and the State
Air Pollution Agencies and using
extrapolation and other analysis
techniques provided winds,
temperatures and other meteorological
parameters at approximately 400
specific grid points for each hour of the
episode up to 14 levels (i.e., from the
surface to top of the model which is
about 5000 feet). CALMET is described
in detail in the Massachusetts
attainment demonstration, and was
approved by EPA for use in the
CALGRID modeling system.

The CALGRID model was run with
emissions data prepared by EPA Region
I and/or a contractor working with EPA
Region I. The data were taken from the
EPA Aerometric Informational Retrieval
System (AIRS) data base in late 1993
and reflect the emission data supplied
from the six New England States. The
emission data for the small portion of
New York state that forms the western
edge of the domain was supplied by
New York. EPA Region I quality assured
all the New England AIRS data, the New
York supplied data and all necessary
modifications to the data. The data was
further processed through the Emissions
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Preprocessor System (EPS Version 2.0).
To more accurately model ozone in New
England, day specific emissions were
simulated for on-road mobile sources
(cars, trucks, busses, etc.), and for large
fossil-fueled fired power plants in New
England. The base case CALGRID model
is consistent with EPA guidance on
model performance.

Future emissions were projected to
1999 and 2007 accounting for both
emission increases due to industrial
growth, population growth and growth
in the number of miles traveled by cars,
as well as emission reductions due to
cleaner gasoline, cleaner cars and
controls on industrial pollution. Growth
factors were derived using the EPA-
approved Bureau of Economic Analysis
(BEA) factors and all the emissions were
processed using the EPS 2.0 system.

Model runs were also performed for
the year 2007. The runs employed 2007
emission estimates inside the New
England Domain, along with boundary
condition files reflecting EPA’s NOx SIP
Call emission estimates in upwind
areas. Year 2007 emissions estimates for
the states inside the modeling domain
reflected EPA’s NOx SIP call as well as
other federal and state control strategies
being implemented by the beginning of
the 2007 ozone season. This was
accomplished using a two-step process.
The first step was to project emissions
using growth factors to account for
increases or decreases in economic
activity by industrial sector. In general,
the states projected their emissions
using the same growth factors that were
used in the OTAG modeling effort. The
second step involved applying control
factors to source categories that would
be regulated by the year 2007. States
used a combination of information for
control levels: those used for the OTAG
modeling effort, and state-specific
information relating to the effectiveness
of control programs planned or in place.
These 2007 emission estimates did not,
however, include the Tier 2/Gasoline
Sulfur program that was subsequently
adopted by EPA on February 10, 2000
(65 FR 6698). The ozone reductions in
2007 from the Tier 2/Gasoline Sulfur
program are discussed in Section
VII.C.4.

C. What Are the Conclusions From the
Modeling?

The EPA guidance for approval of the
modeling aspect of a one-hour ozone
attainment demonstration is to use the
one-hour ozone grid modeling to apply
one of two modeled attainment tests
(deterministic or statistical) with
optional weight of evidence analyses to
supplement the modeled attainment test
results when the modeled attainment

test is failed. The modeling performed
for the Boston-Lawrence-Worcester,
MA-NH area does not show attainment
of the one-hour ozone standard (0.124
ppm) at every grid cell for every hour
of every episode day modeled. The
maximum predicted 2007 concentration
in the Boston-Lawrence-Worcester, MA—
NH nonattainment area for the relevant
episodes is 0.177 ppm. The 2007
modeling was performed for two
episode days: July 8 and July 11. Only
these two days could be run for 2007,
because 2007 boundary conditions were
not available for the other four days.
This concentration is north of Boston.
This does not pass the deterministic
test. Since the CALGRID model, as run
for this analysis, does not show
attainment, additional weight-of-
evidence analyses were performed.
When these additional weight-of-
evidence analyses are considered,
attainment is demonstrated.
Massachusetts performed a separate
weight of evidence analysis using the
model predicted change in ozone to
estimate a future air quality design
value. Massachusetts uses the air quality
modeling in a relative sense. An
analysis of the modeled ozone data,
from the EPA-approved CALGRID
model used in the Massachusetts
attainment demonstration, in
conjunction with monitored air quality
data shows that, with the planned
emission reductions in the two
precursor emissions (VOC and NOx),
ground-level ozone concentrations will
be below the ambient standard by the
2007 attainment date. More specifically,
Massachusetts conducted a four-step
analysis which shows how the
photochemical modeling results, when
applied to ozone design values at the
Truro and Fairhaven monitors (the only
two monitors in the Boston-Lawrence-
Worcester, MA—NH monitoring 1-hour
ozone violations based on 1999-2001
ozone data), predict attainment at these
two monitors by 2007 after taking into
account anticipated emission reductions
from the NOx SIP call and the Tier 2/
Low Sulfur program. The four steps are
discussed in the next four subsections.

1. Base Year Ozone Design Values

In the 1998 Attainment
Demonstration, DEP reviewed ozone
monitoring data to determine a base-
year design value for each monitor in
the New England Domain. Ozone data
collected in 1995, 1996, and 1997 were
used for calculating 1997 design values,
and design values for all monitors in the
New England Domain located in
Massachusetts, southern New
Hampshire and Maine (areas impacted
by Massachusetts emissions) are

provided in the September 1998
submittal. When the state submitted its
Attainment Demonstration in 1998,
ozone data for 1998 and 1999 was not
yet available, and that is why 1997
design values were used. In their 2002
supplemental submittal, Massachusetts
did not update the base year design
values using this data since the Boston-
Lawrence-Worcester, MA-NH area was
in attainment during the 1997-1999
time period, and all design values were
below the one-hour ozone standard.
Thus, using 1997 design values versus
1999 design values results in a
conservative analysis.

2. Ozone Reduction Between 1999 and
2007

The second step of this approach
consists of comparing photochemical
modeling run results in order determine
the predicted ozone reduction at each
ozone monitor in Massachusetts,
southern New Hampshire and Maine
between 1999 and 2007. Modeling runs
were not performed for 1997 but were
performed for 1999. The DEP’s use of
modeling results for 1999 is
conservative since as emissions
reductions that occurred between 1997
and 1999 are not accounted for and
relied on. Modeling results for 1999
were then compared with modeling
results for 2007 to estimate changes
between 1999 and 2007.

The results of the 1999 runs and the
2007 runs were compared (only two
strategy days, July 8 and July 11, are
used for 2007, because these are the
only two days for which 2007 boundary
conditions are available), and the
predicted change in ozone levels was
determined at each 5 by 5 kilometer
surface cell in the New England
Domain. The change in ozone level (for
each cell) was then divided by the 1999
modeled concentration (for each cell), in
order to calculate the percent ozone
reduction in each cell between 1999 and
2007. The percent ozone reduction for
each cell that contained an ozone
monitor was then extracted from this
information. The percent ozone
reductions for monitoring locations in
Massachusetts, southern New
Hampshire and Maine are presented in
the state’s submittal.

3. Predicted Ozone Design Values for
2007

The third step was to determine a
2007 ozone design value for each ozone
monitoring station location. This was
accomplished by reducing the 1997
ozone design value by the percent ozone
reduction predicted for each monitoring
location derived in step 2, above. If the
resulting design value dropped below



Federal Register/Vol. 67, No. 199/ Tuesday, October 15, 2002/ Proposed Rules

63595

the one-hour ozone standard, it is
reasonable to assume that the monitor
can attain the one-hour ozone standard
by 2007. Massachusetts showed in their
submittal that the predicted 2007 design
values for all monitors in
Massachusetts, southern New
Hampshire, and Maine (areas impacted
by Massachusetts emissions) are all
below the one-hour ozone NAAQS.

For the Truro monitor (the monitor
currently with the highest design value),
there was a reduction in ozone levels of
11 percent for the July 8 episode and a
reduction in ozone levels of 16 percent
at the Truro monitor for the July 11
episode. For both episodes, the future
adjusted design value for the Truro
monitor is predicted to be well below
the one-hour ozone standard (0.117 ppm
for July 8 and 0.110 ppm for July 11.)

4. Predicted Ozone Design Values for
2007 With the Tier 2/Gasoline Sulfur
Program

As previously noted, the CALGRID
runs for 2007 included the benefits of
the NOx SIP call as well as other CAA
measures, but did not account for the
Tier 2/Gasoline Sulfur program. The
Tier 2/Gasoline Sulfur program consists
of emission reductions due to more
protective tailpipe emissions standards
for all passenger vehicles, including
sport utility vehicles (SUVs), minivans,
vans and pick-up trucks, as well as
lower standards for sulfur in gasoline.
These new standards require passenger
vehicles to be 77 to 95 percent cleaner
than those on the road today and reduce
the sulfur content of gasoline by up to
90 percent. This program, which does
not achieve emission reductions until
2004 and beyond, was not incorporated
into the 1998 Attainment
Demonstration’s weight of evidence
analysis.

In their 2002 supplemental submittal,
Massachusetts looked at the EPA
modeling performed in 1999 12 to assess
the effectiveness of the Tier 2/Gasoline
Sulfur. For three episodes in the
summer of 1995, EPA performed two
sets of modeling runs: one run with
2007 CAA emission files including
emission reductions associated with
Tier 2/Gasoline Sulfur program and a
second run that did not include Tier
2/Gasoline Sulfur Program emission
reductions. In both cases, the CAA
emission files included EPA’s NOx SIP
Call emission reductions. After the
modeling runs were completed, EPA
used the modeling results in a relative
manner to estimate the percent ozone

12 See “Technical Support Document for the Tier
2/Gasoline Sulfur Ozone Modeling Analyses,”
EPA420-R-99-031, December 1999.

reduction associated with the Tier
2/Gasoline Sulfur program.

In their 2002 supplemental submittal,
Massachusetts included the predicted
ozone design values for the 2007 CAA
run and the 2007 Tier 2 run for each
Massachusetts county in the Boston-
Lawrence-Worcester, MA-NH
nonattainment area. As shown in their
submittal, the largest benefit (0.002
ppm) occurred at the Truro monitor.
The Tier 2 program was predicted to
reduce ozone levels from 0.119 ppm to
0.117 ppm, a 1.7 percent reduction in
ozone levels, at that location. Note,
these values are well below the level of
the one-hour ozone standard.

Massachusetts believes it is
reasonable to conclude that the design
value at the Truro monitor for 2007 will
be reduced by approximately 1.7
percent once the Tier 2/Gasoline Sulfur
program is implemented.

5. Conclusions From the Future Air
Quality Design Value Analysis

Through these additional analyses,
Massachusetts has demonstrated that
substantial ozone reductions can be
expected to occur after implementation
of a number of control strategies that are
in place both within and upwind of the
New England Domain. Those strategies
include EPA’s NOyx SIP Call as well as
EPA’s Tier 2/Gasoline Sulfur program.
Therefore, EPA believes it is reasonable
to conclude that the Boston-Lawrence-
Worcester, MA—NH nonattainment area
will attain the one-hour ozone standard
by 2007. While the absolute modeling
results do not demonstrate attainment,
the modeling results are useful in
demonstrating a relative reduction in
ozone levels sufficient to demonstrate
attainment in 2007.

In summary, the modeling submitted
for the Boston-Lawrence-Worcester,
MA-NH area is consistent with the CAA
and EPA guidance and demonstrates
attainment. Other information, which
provides additional support for
concluding the Boston-Lawrence-
Worcester, MA-NH will attain in 2007
are the ambient ozone data trends and
a trajectory analysis of exceedance days
in the area.

D. What Are the Conclusions From the
Ozone Data Trends?

There are 11 ozone air quality
monitors in the Boston-Lawrence-
Worcester, MA-NH nonattainment area
that have data from 1999-2001. They
are in the Massachusetts cities and
towns of Boston (2 sites), Easton,
Fairhaven, Lawrence, Lynn, Newbury,
Stow, Truro, and Worcester, and
Nashua, New Hampshire. All of the
monitors show attainment with the one-

hour ozone NAAQS except for the
Fairhaven and Truro, MA sites.

The original serious classification of
the nonattainment area was based on
data from the 1987 through 1989 time
period. Since then and up to and
including 2001 ozone data, the latest
available quality assured ozone data for
the area, all 11 sites show a decrease in
ozone due to emission reductions, both
within Massachusetts and New
Hampshire and also upwind. The
monitoring sites north of the city of
Boston (which are downwind of Boston
during ozone conducive meteorology)
are showing the greatest decline. For
example, the one-hour ozone design
value for the site in Newbury has
dropped from 0.139 ppm in 1989 to
0.112 ppm in 2001, a drop of 19 percent.
At the Nashua, NH site, the only site in
the nonattainment area in New
Hampshire, the design value has
dropped from 0.121 ppm in 1989 to
0.103 ppm in 2001, a drop of 15 percent.

If we look at three additional monitors
downwind of the Boston-Lawrence-
Worcester, MA—NH serious ozone
nonattainment area, we see similar
downward trends. The three monitors
are Rye, NH, Kennebunkport, ME and
Cape Elizabeth, ME. At the Rye, NH site,
the design value has dropped from
0.156 ppm in 1989 to 0.123 ppm in
2001, a drop of 21 percent. At the
Kennebunkport, ME site, the design
value has dropped from 0.152 ppm in
1989 to 0.120 ppm in 2001, also, a drop
of 21 percent. At the Cape Elizabeth, ME
site the design value has dropped from
0.156 ppm in 1989 to 0.111 ppm in
2001, a drop of 29 percent. These
substantial decreases in ozone are the
result of emission reductions both
within the tri-state area of
Massachusetts, New Hampshire and
Maine, as well as reduction in longer-
range transport emissions from upwind
areas. Additional emission reductions in
Massachusetts will occur in the
intervening years from now until 2007.

At the two eastern Massachusetts
monitors recording violations of the
ozone standard in 2001 (i.e., Fairhaven
and Truro, Massachusetts), the ozone
trend is also downward. These two sites
are in the extreme southern portion of
the Boston-Lawrence-Worcester, MA—
NH serious ozone nonattainment area,
and were monitoring attainment until
the summer of 2001. At the Fairhaven,
MA site, the one-hour ozone design
value has dropped from 0.150 ppm in
1989 to 0.125 ppm in 2001, a drop of 17
percent. This site is not in attainment,
based on 1999-2001 ozone data. At the
Truro, MA site, the one-hour design
value has dropped from 0.146 ppm in
1989 to 0.138 ppm in 2001, for a drop
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of 5 percent. This site, too, is not in
attainment, based on 1999—-2001 ozone
data. To show how close Fairhaven and
Truro are to meeting the NAAQS one
can look at the fifth highest value over
the same 3-year period 1999-2001. The
fifth highest value for Fairhaven is
below the level of the standard. The
fifth highest value for Truro is 0.127
ppm, and the sixth highest value for
Truro is below the level of the standard.
Furthermore, preliminary ozone data for
the Boston-Lawrence-Worcester, MA—
NH area collected during the summer of
2002, a hot summer, show that of the 11
monitors that have recorded ozone data
for the past three years, only the Truro,
MA monitor has an ozone design value
of 0.125 ppm or above. Truro’s
preliminary design value for 2000-2002
is 0.130 ppm, a drop of 0.008 ppm from
2001. During 2000-2002, the fifth
highest value at the Truro site is below
the level of the one-hour ozone
standard.

Based on the overall downward trend
in one-hour ozone concentrations in this
area, and because precursor emissions
are projected to keep falling, both
within the nonattainment area and
upwind from it, there is no reason to
believe that the downward trend in
ozone concentrations will not continue
over the near term. The future emission
reductions will be a result of the
following: continued benefits from
tighter standards on vehicles (California
Low Emission Vehicles (CA LEV) in
Massachusetts and National Low
Emission Vehicles or CA LEV in
upwind areas) due to fleet turnover; the
reductions from large point sources due
to the OTC NOx Budget Program and
EPA’s NOx SIP call; other federal
control measures such controls on non-
road engines; and the Tier 2 vehicle and
low sulfur gasoline program.

E. What Do the Ozone Exceedance Day
Trajectory Analyses Show?

Trajectory analysis is a tool for
assessing atmospheric transport and
identifying likely source regions of
locally measured air contaminants. The
Massachusetts DEP used the HYSPLIT-
4 (Hybrid Single-Particle Lagrangian
Integrated Trajectory) model, developed
by NOAA'’s Air Resources Lab (ARL), to
compute backward trajectories.

To assess airflow patterns on days
when either the Truro or Fairhaven
monitor recorded exceedances of the
one-hour ozone NAAQS during the
period 1999-2001, 24-hour backward
trajectories were computed by the
Massachusetts DEP. The surface-based
trajectories (start height of 10 meters) for
these days, indicators of shorter range
transport, follow a general track that

crosses near the New York metropolitan
area before turning northeastward
toward the Massachusetts south coast
and Cape Cod. These trajectories cross
no high emission areas in
Massachusetts. Upper-level trajectories
(200 and 500 meters elevation),
indicators of long-range transport,
generally begin farther west over New
York State or Pennsylvania and follow
a more west-to-east track, passing north
of the New York metropolitan area.
Since the trajectories for the six
exceedance days strongly resemble one
another, the DEP concluded that there is
a consistent meteorological pattern and
source region for ozone and precursors
when monitors in southeastern
Massachusetts exceed the one-hour
ozone NAAQS. Furthermore, the DEP
concluded that one-hour exceedance
level ozone concentrations will occur at
the Truro or Fairhaven monitors only if
the air reaching these monitors had
previously crossed nearby high
emission areas such as the greater New
York metropolitan area. It should be
noted, that on all days when there are
exceedances at Truro and/or Fairhaven,
there are also exceedances in
Connecticut. Without the influence of
the emissions from the greater New
York metropolitan area the DEP
concluded, no exceedances would have
occurred at these monitors. Attainment
demonstrations already approved by
EPA for Connecticut and the New York
city area show attainment will be
achieved in 2007, and likewise this
attainment demonstration for
Massachusetts concludes that
attainment will be achieved in 2007.

To corroborate the DEP’s results, EPA
performed its own trajectory analyses
for those days when there were
exceedances of the one-hour ozone
standard on Cape Cod, in southeastern
Massachusetts, and/or in Rhode Island,
over the last three years (1999-2001).
This area encompasses the ozone
monitoring sites in Truro, MA;
Fairhaven, MA; Narragansett, RI; East
Providence, RI; and West Greenwich, RI.
The exceedance days at these sites
during 1999-2001 are as follows: June 7,
1999, July 6, 1999, July 16, 1999, June
10, 2000, June 30, 2001, July 25, 2001,
August 7, 2001, and August 9, 2001.

EPA’s trajectory analyses of the days
with ozone exceedances at these sites
(Truro, MA, Fairhaven, MA,
Narragansett, RI, East Providence, RI
and West Greenwich, RI) support the
CALGRID modeling which shows that
the most probable source region of the
exceedances at these sites is southern
New England and areas to the south and
west of Massachusetts, including
Connecticut and the New York City

area. Connecticut is less than 60 miles
from Fairhaven or about four hours of
typical meteorological transport time.
Details of this analysis are found in the
TSD for this action. Both the analyses
done by the DEP and EPA support the
conclusion that without the influence of
emissions from upwind, no exceedances
would have occurred at the Truro, MA
and Fairhaven, MA monitors. This
further supports the conclusion that the
Boston-Lawrence-Worcester, MA-NH
ozone nonattainment area will attain in
2007.

F. Are the Causes of the Recent
Violation Being Addressed?

The Boston-Lawrence-Worcester,
MA-NH ozone nonattainment area was
in attainment for three consecutive,
three-years periods from 1998-2000
(i.e., 1996—-1998, 1997-1999, and 1998—
2000). The violations based on the
three-year period from 1999-2001
occurred at two monitors in the
southeastern portion of Massachusetts.

Sensitivity runs presented in the 1998
Attainment Demonstration looked at the
effectiveness of NOx reductions versus
VOC reductions by reducing each
pollutant individually within the
domain by varying percentages (i.e.,
25%, 50%, 75% and 100%). These
sensitivity runs concluded that reducing
nitrogen oxide emission reductions is a
more effective ozone control strategy for
the New England Domain. Furthermore,
in order to assess the role of transport
into the New England domain,
Massachusetts did sensitivity modeling
runs where very clean boundary
conditions are assumed. These runs use
boundary conditions from the OTAG
run IN60, which assumed the
reductions similar to NOx SIP call
emissions, plus an additional 60 percent
reduction in NOx from the ozone
nonattainment areas classified as
serious or above. These runs show that
upwind NOx reductions would be
effective at reducing ozone throughout
southern New England, including in
southeastern Massachusetts where the
current one-hour ozone violations
occur. From these sensitivity runs as
well as its trajectory analyses,
Massachusetts DEP concluded that
elevated ozone levels at the Fairhaven
and the Truro monitors are principally
due to ozone and NOx generated in
southern New England and upwind
areas. Massachusetts DEP further
concluded based on CAMx Source
Apportionment Modeling described in
EPA’s October 27, 1998 Final
Rulemaking on the NOx SIP Call (63 FR
57355), that reducing NOx emissions in
adjacent upwind areas—Connecticut,
Rhode Island, New York City and New
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Jersey—will significantly reduce ozone
levels at the Fairhaven and Truro
monitors. Emissions of NOx and VOC
will also be lowered in Massachusetts as
well, as a result of the emission control
programs listed in Table 2. These local
controls, combined with upwind
controls will result in the Boston-
Lawrence-Worcester, MA-NH ozone
nonattainment area attaining in 2007.

As part of its 2002 supplemental
submittal, DEP included the NOx
emission reductions anticipated to
occur in Connecticut, Rhode Island,
New York City and New Jersey between
1999 and 2007 and between 2002 and
2007. The reduction between 2002 and
2007 was intended to illustrate the
reductions that can be expected to
reduce current air quality levels being
monitored in southeastern
Massachusetts. The NOx reduction
expected to occur in Connecticut, Rhode
Island, New York City and New Jersey
between 1999 and 2002 is expected to
be 190.0 tons per summer day. Those
emission reductions have already
occurred, and presumably affect the
current ozone levels measured in 2002.
Between 2002 and 2007, the NOx
reduction expected to occur in
Connecticut, Rhode Island, New York
City and New Jersey is expected to be
quite a bit higher, at 320.2 tons per
summer day. These reductions, which
largely have not occurred yet, will
benefit future ozone levels in
southeastern Massachusetts and will
help the Boston-Lawrence-Worcester,
MA-NH ozone nonattainment area meet
attainment by 2007.

As part of its 2002 supplemental
submittal, DEP also calculated the NOx
and VOC emission reductions projected
to occur between 1999 and 2007 in the
Massachusetts portion of the Boston-
Lawrence-Worcester, MA—-NH area. VOC
emissions in eastern Massachusetts are
projected from 1999 to 2007 to go from
619 tons per summer day (tpsd) to 491
tpsd, which is a reduction of 128 tpsd
or 21 percent. NOx emissions in eastern
Massachusetts are projected from 1999
to 2007 to go from 829 tpsd to 606 tpsd,
which is a reduction of 223 tpsd or 27
percent. When combined with the
significant reductions in NOx emissions
expected in upwind states by 2007, the
eastern Massachusetts emissions
inventory data provides additional
reason to anticipate that the area will
attain the one-hour ozone standard by
2007.

G. Is the Massachusetts RACM Analysis
Consistent With the CAA and EPA
Guidance?

The EPA has reviewed the SIP and the
RACM submittal for the Massachusetts

portion of the Boston-Lawrence-
Worcester, MA-NH area to determine if
it includes all required RACM measures
and sufficient documentation
concerning available RACM measures.
The RACM analysis was subject to a
public hearing on July 25, 2002, and
submitted to EPA on September 6, 2002.

Before estimating how much emission
reduction could be achieved by certain
control measures implemented in
Massachusetts, the DEP assessed where
geographically emission reductions
would help most to alleviate the
violations being measured in the
Boston-Lawrence-Worcester, MA-NH
area to determine if any measures could
advance the attainment date for the area.
To do this, Massachusetts relied on
various trajectory and modeling
analyses.

The trajectory analyses, which are
discussed in greater detail in section
VILE, indicate that elevated ozone levels
at the Fairhaven and Truro monitors are
largely the result of local transport from
upwind high emission areas in
Connecticut, New York City and New
Jersey.13 In addition to what the MA
DEP submitted, EPA performed a
trajectory analysis of each of the days
during 1999 through 2001 when
exceedances of the one-hour ozone
NAAQS were monitored in the Boston-
Lawrence-Worcester, MA—NH ozone
nonattainment area. That analysis
shows similar results, i.e., that the
source region for these exceedances is
areas to the south and west of
Massachusetts.

In addition to the MA DEP trajectory
analyses, the MA DEP used the results
of the CALGRID model runs, to help
demonstrate that Massachusetts’
emissions contribute primarily to a
‘“Boston Plume,” which flows north of
Boston,4 and much less to the five
southeastern counties in Massachusetts
(the only part of the Boston-Lawrence-
Worcester, MA—NH area violating the
ozone standard in 2001). The results of
the first CALGRID run, which employed
July 8, 1988 meteorological conditions
and 1999 CAA controls for each state in
the New England Domain, show
elevated ozone levels in Connecticut
and Western Massachusetts and a large
“Boston Plume” extending up the
coastline into southern Maine. In a
separate CALGRID run, all
anthropogenic NOx and VOC emissions
in Massachusetts were reduced to zero.

13 These areas have approved attainment
demonstrations and also have EPA-enforceable
emission reduction strategies to bring about
attainment of the 1-hour standard by 2007.

14 The Massachusetts WOE analysis discussed in
section VIL.C. above shows the Boston Plume will
be below the one-hour ozone NAAQS by 2007.

The ““zero-out” CALGRID run reflects a
large reduction of 911.6 tons per day of
VOC, and 712.7 tons per day of NOx.
The difference plot for these two runs
indicates that reducing Massachusetts
emissions will substantially reduce
ozone levels in the “Boston Plume,” but
have less effect on reducing ozone levels
in southeastern Massachusetts, where
the 2001 nonattainment was monitored.
This was further illustrated for all
episode days in modeling performed by
New Hampshire where they reduced
NOx emissions in the northern half of
eastern Massachusetts by an additional
60 percent beyond 1999 projected
emission levels. For those sensitivity
runs, there is no apparent ozone benefit
in the southeastern portions of
Massachusetts.

The trajectory analyses and sensitivity
runs discussed above indicate that
Massachusetts must rely on significant
emission reductions from upwind states
in order to attain the one-hour ozone
standard, and that additional emission
reduction measures adopted in
Massachusetts alone would have a
sufficiently small impact on ozone
levels that they could not advance the
attainment date in the Boston-Lawrence-
Worcester, MA—-NH area. Nonetheless,
the DEP RACM analysis does review
control measures that could reduce
emissions of VOC and NOx in EMA and
analyzed whether adoption of such
measures might lead to attainment
earlier than 2007.

Because the trajectory analyses and
zero-out runs discussed above
demonstrate that emissions from
counties in the northern portion of the
Boston-Lawrence-Worcester, MA-NH
area do not have an impact on the
Fairhaven and Truro monitors, the DEP
limited its RACM analysis to a review
of potential controls in the counties
where local emissions could have an
impact on these two monitors. These are
the southeastern MA counties of:
Barnstable, Bristol, Dukes, Plymouth
and Nantucket.

DEP examined emissions from all
significant emission source categories in
the stationary point, stationary area, and
non-road mobile sectors to assess
whether there are any additional RACM
that could be adopted. The methodology
used, is a two-step procedure. First the
procedure performed an emission
inventory screen to identify significant
source categories; and second, the MA
DEP screened potential control
measures to determine if they first,
could provide sufficient benefits to
accelerate attainment in the Boston-
Lawrence-Worcester, MA—-NH area, and,
if so, if they are feasible.
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The methodology used by the MA
DEP is based on the RACM analysis
performed by EPA for the Greater
Connecticut serious ozone
nonattainment area. See 66 FR 634;
January 3, 2001. The RACM analysis for
Greater Connecticut looked at projected
2007 emissions from various source
categories after taking into account
CAA-mandatory controls, additionally
adopted regional and national controls,
and State-adopted SIP controls. The
RACM analysis then assumed that
stationary sources that have already
been controlled nationally, regionally or
locally in the SIP would not be effective
candidates for additional controls that
could be considered RACM, since these
categories have only recently been
required to reduce emissions or are
about to shortly. The state concluded
that additional controls on these sources
would not be feasible within the time
frame to advance attainment. The
analysis eliminated these categories that
were subject to controls from further
consideration. The analysis then
reviewed the uncontrolled sources and
of those, eliminated from consideration
the bottom 20 percent of emitters in any
source category on the assumption that
the individual category contribution
would be too small and/or the number
of source types too numerous to
regulate. Control measures for the
remaining source categories were then
reviewed for economic and
technological feasibility and their
potential to result in an earlier
attainment year.

Massachusetts’ conclusion from this
analysis was that, based on the types of
measures reviewed and the costs of
these programs in association with the
potential emission reduction benefits for
the five southeastern counties in the
Boston-Lawrence-Worcester, MA-NH
area, there are no RACM that could be
adopted in the Boston-Lawrence-
Worcester, MA-NH area that would
advance attainment prior to 2007. The
MA DEP analysis meets EPA
requirements, which as noted above
were recently upheld by the DC Circuit
Court.

Massachusetts also analyzed whether
there were any additional mobile source
measures that could be implemented
that represent RACM. The DEP’s
conclusion is that Massachusetts is
currently implementing all of the
reasonably available TCMs listed in the
Clean Air Act, and noted that included
in the Massachusetts SIP, are a wide
range of statewide mobile source
emissions-reducing programs, including
California LEV, Stage 2 vapor recovery,
enhanced inspection and maintenance,
and reformulated gasoline.

Massachusetts also noted that over $3
billion in transit improvements and
transportation-related environmental
actions are being implemented as an
integral part of the $14 billion Central
Artery/Third Harbor Tunnel project.

The DEP further did an analysis
where they calculated VOC and NOx
reductions for all projects submitted to
the Massachusetts Highway Department
for state and/or federal funding over the
last three years in the five southeastern
counties in Massachusetts. Funding
limitations prevented many of these
projects from being implemented,
however, Massachusetts believes that
the entire list constitutes an accurate
sample of the hypothetically reasonable
and available TCMs for this area. DEP
found that potential TCMs would have
a minimal impact 15 on reducing 2007
on-road mobile source emissions, the
year the Boston-Lawrence-Worcester,
MA-NH area is expected to achieve
attainment. The DEP concluded that
inclusion of these TCMs in the SIP
would not allow the Boston-Lawrence-
Worcester, MA-NH area to attain the
one-hour ozone standard sooner than
2007 and are therefore not RACM.

EPA concludes that based on the
available information, there are no
additional technologically and
economically feasible emission control
measures in Massachusetts that will
advance the attainment date for the
Boston-Lawrence-Worcester, MA-NH
ozone nonattainment area. Thus no
potential measure can be considered
RACM for purposes of section 172(c)(1)
for the Massachusetts portion of the
Boston-Lawrence-Worcester, MA-NH
area for its one-hour ozone attainment
demonstration. The EPA therefore
proposes that the Massachusetts SIP
meets the requirements for RACM.

Although EPA does not believe that
section 172(c)(1) requires
implementation of additional measures
for this area, this conclusion is not
necessarily valid for other areas.

H. Is the Attainment Date as
Expeditiously as Practical?

As explained earlier, the Boston-
Lawrence-Worcester, MA—NH area
attained the one-hour ozone standard as
of 1999, its statutory deadline under the
CAA. Moreover, the Boston-Lawrence-
Worcester, MA-NH nonattainment area
continued to have air quality meeting
the one-hour ozone standard until the
1999 through 2001 time period. In its
2002 supplement to its 1998 attainment

15 The MA DEP RACM analysis shows that
potential TCMs would reduce 2007 on-road mobile
emissions for the Massachusetts portion of the
nonattainment area by only 0.12 percent for VOC
and 0.07 percent for NOx.

demonstration, Massachusetts provides
evidence that the area will once again
attain by 2007.

Massachusetts chose a 2007
attainment date because it has
determined that the current violations
are due to upwind emissions, some of
which cannot be reduced until as late as
the beginning of the 2007 ozone season.
The additional reductions that will
occur in upwind areas, as well as in
Massachusetts, include the following
programs: (1) EPA’s NOx SIP call, which
will be implemented by May 31, 2004,
with states expected to fully comply
with their budgets by 2007; (2) EPA’s
Tier 2 standards, which will impose
new tailpipe standards for motor
vehicles and reduce the sulfur content
of fuel, and will be phased in beginning
in 2004; (3) EPA’s NOx requirements for
highway heavy-duty engines (i.e., trucks
and buses), which beginning in 2004
require new diesel trucks and buses to
be 50 percent cleaner than today’s
models; (4) new nonroad diesel NOx
standards, which started in 1996 with
increasingly more stringent standards
being phased in through 2006; and (5)

a number of upwind states will adopt
new VOC controls for architectural
coatings and consumer products that
will go into effect in 2004.

Massachusetts also notes that New
York, New Jersey and Connecticut have
CAA attainment dates of 2007, which is
when these upwind states will have
implemented all measures necessary for
them to attain the standard. Based on
this information, EPA agrees that an
attainment date of November 15, 2007 is
as expeditiously as practicable and EPA
proposes approval of this attainment
date for the Boston-Lawrence-Worcester,
MA-NH area.

I. Contingency Measures

The EPA continues to believe the
contingency measure requirements of
CAA sections 172(c)(9) and 182(c)(9) are
independent requirements from the
attainment demonstration requirements
under sections 172(c)(1) and
182(c)(2)(A) and the rate-of-progress
(ROP) requirements under sections
172(c)(2) and 182(c)(2)(B). The
contingency measure requirements are
to address the event that an area fails to
meet a ROP milestone or fails to attain
the ozone NAAQS by the attainment
date established in the SIP. The
contingency measure requirements have
no bearing on whether a state has
submitted a SIP that projects attainment
of the ozone NAAQS or the required
ROP reductions toward attainment. The
attainment or ROP SIP provides a
demonstration that attainment or ROP
requirements ought to be fulfilled, but
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the contingency measure SIP
requirements concern what is to happen
only if attainment or ROP is not actually
achieved. The EPA acknowledges that
contingency measures are an
independently required SIP revision,
but does not believe that submission of
contingency measures is necessary
before EPA may approve an attainment
or ROP SIP.16

VIIL Proposed Action

EPA is proposing to fully approve as
meeting CAA section 182(c)(2) the
ground-level one-hour ozone attainment
demonstration State Implementation
Plan for the Massachusetts portion of
the Boston-Lawrence-Worcester, MA—
NH nonattainment area submitted by
Massachusetts on July 27, 1998, and
supplemented on September 6, 2002.
EPA is proposing an attainment date of
November 15, 2007 for the area, and is
proposing that the RACM analysis for
the Massachusetts portion of the Boston-
Lawrence-Worcester, MA-NH area
meets the requirements of section
172(c)(1). This notice also proposes to
approve 2007 motor vehicle emissions
budgets for eastern Massachusetts into
the SIP.

EPA is soliciting public comments on
the issues discussed in this proposal.
These issues will be considered before
EPA takes final action. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA Regional
office listed in the ADDRESSES section of
this action.

A more detailed description of the
state submittal and EPA’s evaluation are
included in a Technical Support
Document (TSD) prepared in support of
this rulemaking action. A copy of the
TSD is available upon request from the
EPA Regional Office listed in the
ADDRESSES section of this document.

IX. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not

16 The U.S. Court of Appeals for the D.C. Circuit
recently addressed this issue in the context of a
challenge to the Washington D.C. ozone attainment
demonstration SIP, and concluded that contingency
measures were required as part of an attainment
demonstration SIP. See Sierra Club v. EPA, 294
F.3d 155, 164 (D.C. Cir. 2002). However, EPA
believes that the court misconstrued the statute, and
declines to follow the court’s reasoning outside of
the D.C. Circuit. EPA believes that the statute does
not compel contingency measures as part of
attainment demonstration SIPs because they are
required as a separate submission under a separate
statutory provision. See sections 172(c)(9) and
182(c)(2).

subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the

National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 4, 2002.
Ira W. Leighton,
Acting Regional Administrator, New England
Region.
[FR Doc. 02-26172 Filed 10-11-02; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[1.D. 092402E]
RIN 0648-AP87

Fisheries Off West Coast States and in
the Western Pacific; Coastal Pelagic
Species Fishery; Notice of Availability
of Amendment 10; Corrections.

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to notice of
availability of an amendment to a
fishery management plan.

SUMMARY: This document corrects the
address and phone number for the
Pacific Fishery Management Council
(Council) in the notice of availability of
Amendment 10, which was published
October 3, 2002.

DATES: Effective October 15, 2002.

SUPPLEMENTARY INFORMATION:
Background

The notice of availability of
Amendment 10 to the Coastal Pelagic
Species Fishery Management Plan was
published in the Federal Register on
October 3, 2002 (67 FR 62001), and
requested comments by December 2,
2002. The interested public was
directed to obtain a copy of Amendment
10 from the Council, but the Council’s
former address and phone number was
cited, not its current address and phone
number.
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Correction

In the ADDRESSES section and FOR
FURTHER INFORMATION CONTACT section of
the Notice of availability FR Doc. 02—
25171, in the issue of Thursday, October
3, 2002, (67 FR 62001), make the
following corrections.

1. On page 62001, in the last
paragraph in the second column, delete
the given address for the Pacific Fishery
Management Council and replace it
with the following address:

7700 NE Ambassador Place, Suite
200, Portland, OR 97220”.

2. On page 62001, in the third column
under FOR FURTHER INFORMATION
CONTACT, delete the phone number for
the Pacific Fishery Management Council
and replace it with the following phone
number:

“503—-820-2280".

Authority: 16 U.S.C. 1801 et. seq.

Dated: October 8, 2002.
Virginia M. Fay,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—26137 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic Atmospheric
Administration

50 CFR Part 679

[Docket No. 020920220-2220-01; 1.D.
090302E]

RIN 0648—-AL97

Fisheries of the Exclusive Economic
Zone Off Alaska; Western Alaska
Community Development Quota
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes amendments
to the regulations governing the halibut
fishery under the Western Alaska
Community Development Quota (CDQ)
Program. The proposed amendments
would increase the Regulatory Area
(Area) 4E trip limit from 6,000 1b. (2.72
metric tons (mt)) to 10,000 lb. (4.54 mt)
and modify the Area 4 Catch Sharing
Plan (CSP) to allow CDQ Program
participants to harvest allocations of
Area 4D halibut CDQ in Area 4E. This
proposed action is intended to enhance
harvesting opportunities for halibut
CDQ fishermen and to further the goals

and objectives of the North Pacific
Fishery Management Council (Council)
with respect to the CDQ program and
the Pacific halibut fishery, consistent
with the regulations and resource
management objectives of the
International Pacific Halibut
Commission (IPHC).

DATES: Comments on this proposed rule
must be received by November 14, 2002.
ADDRESSES: Comments should be sent to
Sue Salveson, Assistant Regional
Administrator for Sustainable Fisheries,
Alaska Region, NMFS, P.O. Box 21668,
Juneau, AK 99802, Attn: Lori Gravel-
Durall, or delivered to the Federal
Building, 709 West 9th Street, Room
413-1, Juneau, AK. Comments also may
be sent via facsimile (fax) to 907-586—
7465. Comments will not be accepted if
submitted via e-mail or the Internet.
Copies of the Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA) prepared for this
proposed regulatory action may be
obtained from the same address.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228, e-mail
obren.davis@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

The Secretary of Commerce
(Secretary) is responsible for
implementing the Convention between
the United States and Canada for the
Preservation of the Halibut Fishery of
the Northern Pacific Ocean and Bering
Sea, as provided by the Northern Pacific
Halibut Act of 1982 (Halibut Act), at 16
U.S.C. 773. Section 773c(c) of the
Halibut Act authorizes the Regional
Fishery Management Council having
authority for the geographical area
concerned to develop regulations
governing the allocation and catch of
Pacific halibut (Hippoglossus
stenolepis) in U.S. Convention waters.
Such regulations must be approved by
the Secretary before being implemented
and may be in addition to regulations
developed by the IPHC.

In December 1991, the Council
adopted a limited access system for
managing the halibut fishery in and off
Alaska under authority of the Halibut
Act. This limited access system
included an Individual Fishing Quota
(IFQ) program for Areas 2C through 4D,
and the CDQ) program for Areas 4B
through 4E. These programs were
designed to allocate specific harvesting
privileges among U.S. fishermen and
eligible western Alaska communities to
resolve management and conservation
problems associated with “open access”
fishery management, and to promote the

development of fishery-based economic
opportunities in western Alaska. The
IFQ and CDQ programs initially were
implemented by regulations published
in the Federal Register on November 9,
1993 (58 FR 59375). Fishing for halibut
under these two programs began March
15, 1995.

Under the regulations established for
the halibut IFQ and CDQ programs, the
catch limit of halibut that is annually
established for each area by the IPHC is
divided among qualified halibut quota
share holders. Halibut catch limits in
Areas 4B, 4C, and 4D are divided
between the IFQ and CDQ programs.
Twenty percent of the Area 4B, 50
percent of the Area 4C, and 30 percent
of the Area 4D annual catch limits are
allocated to the CDQ Program. One
hundred percent of the Area 4E annual
catch limit is allocated to the CDQ
program. The halibut CDQ reserves are
divided among eligible CDQ
communities in accordance with
Community Development Plans (CDP)
submitted by CDQQ managing
organizations (CDQ groups) and
approved by NMFS. This proposed
action affects only halibut CDQ
harvested in Areas 4D and 4E.

Since 1995, four different CDQ groups
have received annual allocations of Area
4D halibut and two CDQ groups have
received annual allocations of Area 4E
halibut. Between 1995 and 2001, the
annual halibut CDQ reserve ranged from
231,000 to 609,000 lb. (104.78 to 276.24
mt) in Area 4D and from 120,000 to
390,000 1b. (54.43 to 176.9 mt) in Area
4E. Amounts specified for halibut catch
limits, reserves, and allocations are all
in net (headed and gutted) weight.
Halibut CDQ in Areas 4D and 4E must
be allocated to the CDQ groups that
represent eligible communities located
in, or proximate to, Areas 4D and 4E,
respectively.

Catch Sharing Plan (CSP) for Area 4

The CSP for Area 4 originally was
developed by the Council to apportion
the IPHC’s halibut catch limit for Area
4 among Areas 4A, 4B, 4C, 4D, and 4E
as necessary to carry out the
socioeconomic objectives of the IFQ and
CDQ programs. The Area 4 CSP was
published in the Federal Register on
March 20, 1996 (61 FR 11337), and
implemented by the IPHC that same
year.

NMF'S subsequently modified the
Area 4 CSP to remove Areas 4A and 4B
from the CSP in 1998. This change was
to allow the catch limits for these two
areas and a combined Area 4C—4E to be
set according to the IPHC’s revised area
specific biomass-based methodology.
The IPHC considers that Areas 4A, 4B,
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and 4C-E each have a separate halibut
population. A complete description of
the proposed revisions to the Area 4
CSP, catch limit apportionments, and
geographical description of each subarea
was published in the Federal Register
on January 12, 1998 (63 FR 1812). These
modifications were approved March 17,
1998 (63 FR 13000). Beginning in 1998,
the IPHC has annually implemented the
measures specified in the Area 4 CSP to
apportion the combined Area 4C-E catch
limit among Areas 4C, 4D, and 4E. The
annual management measures for
halibut fisheries in 2002 were published
on March 20, 2002 (67 FR 12885).

Four out of six CDQ groups have
received halibut CDQ allocations in
Area 4D since 1995, including Bristol
Bay Economic Development
Corporation (BBEDC), Coastal Villages
Region Fund (CVRF), Norton Sound
Economic Development Corporation
(NSEDC), and Yukon Delta Fisheries
Development Association (YDFDA).
Past and current allocations
recommended by the State of Alaska
and approved by the Secretary have
allocated both Area 4D and Area 4E
halibut CDQ to only two groups, BBEDC
and CVRF, based on their historical
participation in the Area 4E halibut
fishery and the contents of their CDP
applications. NSEDC and YDFDA have
received only Area 4D halibut CDQ:
residents of communities represented by
these two groups (with the exception of
two of NSEDC’s communities) must
travel extended distances offshore to
harvest Area 4D halibut CDQ or the
quota must be harvested by large, non-
local vessels.

In 1999, CDQ groups that received
Area 4D quota expressed a desire to
increase the amount of halibut CDQ that
could be harvested in their locally-based
inshore halibut fishery by being allowed
to harvest Area 4D halibut CDQ in Area
4E. All four of these groups represent
communities along the western Alaska
coast, ranging from Bristol Bay (south)
to the Bering Strait (north). Almost all
of the 56 communities represented by
these groups are adjacent to Area 4E:
only two are in Area 4D. In January
1999, these groups approached the IPHC
at its annual meeting and requested a
determination as to whether it would be
acceptable to harvest halibut CDQ
allocated to Area 4D in Area 4E. The
IPHC had no objection to the request
because it considers the halibut in Areas
4G, 4D,and 4E to be a single stock unit.
This issue was also raised at the
February 1999 Council meeting. The
Council requested that NMFS prepare
an analysis of the proposal to allow
Area 4D halibut CDQ to be harvested in
Area 4E. The Council also

recommended modifying the Area 4E
halibut catch limit (see Area 4E Trip
Limit, below).

NMFS prepared an EA/RIR/IRFA that
examined the proposal to allow Area 4D
halibut CDQ to be harvested in Area 4E.
In October 2001, the Council approved
the release of the EA/RIR/IRFA for
public review. In December 2001, the
Council recommended allowing halibut
CDQ that was allocated in Area 4D to be
harvested in Area 4E. In January 2002,
the IPHC noted that allowing Area 4D
halibut CDQ to be harvested in Area 4E
would constitute a change to the Area
4 CSP that would need to be addressed
by NMFS in rulemaking. Hence, if
approved by the Secretary, this
proposed rule would modify the Area 4
CSP to incorporate the Council’s
specific recommendation that Area 4D
halibut CDQ may be harvested either in
Area 4D or in Area 4E.

The Proposed Revision of the CSP

This rule proposes to change the Area
4 CSP to allow Area 4D halibut CDQ to
be harvested in Area 4E. However, no
changes are proposed to the existing
Area 4 CSP framework that apportions
the combined Area 4C-E annual catch
limit among Areas 4C, 4D, and 4E. The
authority to allocate the annual Area 4
catch limit according to the Area 4 CSP
is specified at 50 CFR 300.63(b) and will
continue to be implemented by the
IPHC in its annual management
measures pursuant to 50 CFR 300.62.
The following paragraph would be
added to the Area 4 CSP:

A CDQ group with an allocation of Area 4D
halibut CDQ may harvest all or part of that
allocation in Area 4E. This provision is based
on the Council’s recommendation in
December 2001 to allow CDQ fishermen in
Area 4E additional halibut CDQ harvesting
opportunities. The framework that allocates
the IPHC catch limits among Areas 4G, 4D,
and 4E remains unchanged.

For example: under the existing Area
4 CSP, an annual combined Area 4C-E
catch limit of 4,450,000 lb. (2,018.5 mt)
would be apportioned as follows:
2,030,000 1b. (920.8 mt) to Area 4C,
2,030,000 1b. (920.8 mt) to Area 4D, and
390,000 1b. (176.9 mt) to Area 4E. These
amounts are further split between the
IFQ and CDQ halibut fisheries. Thirty
percent, or 609,000 lb. (276.3 mt), of the
Area 4D catch limit is allocated to the
Area 4D CDQ reserve. One hundred
percent of the Area 4E catch limit is
allocated to the Area 4E CDQ reserve.
Under the proposed revision to the Area
4 CSP, a combined total of 999,000 lb.
(453.1 mt) of halibut potentially could
be harvested in Area 4E, an amount
equal to 22 percent of the combined
Area 4C-E catch limit.

The Council recommended allowing
the harvest of Area 4D halibut in Area
4FE and allowing amounts of Area 4D
halibut CDQ that had been transferred to
Area 4E to be transferred back to Area
4D. NMFS proposes to implement the
Council’s intent without requiring the
CDQ groups to submit documents
requesting transfers of halibut CDQ
between Areas 4D and 4E. The Council
intended that the maximum amount of
halibut CDQ that could be caught in
Area 4D would be the amount of halibut
CDQ allocated to each CDQ group for
Area 4D. In addition, they intended that
the maximum amount of halibut CDQ
that could be caught in Area 4E would
be the sum of the amount of halibut
CDQ allocated for Areas 4D and 4E
combined.

NMFS proposes to monitor each CDQ
group’s halibut CDQ catch in Areas 4D
and 4E. If the catch in Area 4E exceeds
the group’s initial allocation for Area
4E, then NMFS will automatically
subtract this additional catch from the
group’s Area 4D allocation. Halibut CDQ
catch from Area 4D also will be
subtracted from each group’s Area 4D
allocation. Any amount of halibut CDQ
catch in Area 4E that exceeds the 4E
allocation and is subtracted from the
Area 4D allocation will no longer be
available for harvest in Area 4D. This
procedure would allow each CDQ group
to decide where to catch its Area 4D
halibut CDQ allocation without
requiring transfers. Each CDQ group
would be required to monitor the
harvest of Area 4D and 4E halibut CDQ
to ensure that: (1) its total catch in Area
4D does not exceed its Area 4D
allocation, minus any portion of its Area
4D quota harvested in Area 4E, (2) its
total catch in Area 4E does not exceed
the sum of its Area 4D and Area 4E
allocations, minus any portion of its
Area 4D allocation harvested in Area
4D, and (3) its total catch in Areas 4D
and 4E does not exceed the sum of its
Area 4D and Area 4E allocations.

This proposed change would provide
an opportunity for CDQ groups that
receive Area 4D halibut CDQ to increase
the amount of halibut CDQ available to
local, nearshore fishermen. If the CDQ
groups chose to do this, the halibut CDQ
harvesting opportunities for large
vessels in the Area 4D halibut CDQ
fishery would have a corresponding
decrease in available halibut CDQ
because Area 4D quota could shift to
local nearshore fishermen. However,
most of the annual Area 4D halibut CDQ
harvest in recent years has been made
by large catcher/processors that are
targeting groundfish CDQ species such
as Pacific cod. These vessels catch
halibut incidentally along with cod and
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other groundfish. CDQ groups may
choose to account for this incidentally
caught halibut by accruing it towards
either their annual Area 4D halibut CDQ
allocation or to their annual halibut
Prohibited Species Quota (PSQ). CDQ
groups receive annual allocations of
halibut PSQ to account for halibut catch
in directed groundfish fisheries. If a
group chooses to shift part or all of its
Area 4D halibut CDQ allocation to its
nearshore halibut fishery, it still has an
alternative allocation of halibut to use
for catch accounting purposes.

Area 4E Trip Limit

In 1988, the Council developed, and
the Secretary of Commerce (Secretary)
approved, fishing trip limits for Area 4C
of 10,000 1b. (4.54 mt) and Area 4E of
6,000 Ib. (2.72 mt) (53 FR 20327, June
3, 1988). In 1994, the Council
recommended and the Secretary
approved a fishing trip limit for Area 4B
0f 10,000 1b. (4.54 mt) (59 FR 22522,
May 2, 1994). These provisions were
intended to enhance fishing
opportunities for operators of vessels
that landed their total annual catch
within either Areas 4B, 4C, or 4E.
Specifically, the Area 4E trip limit was
devised to protect fishermen who
landed their total annual catch of
halibut at ports in Area 4E from
competition with fishermen using
vessels large enough to land their Area
4E halibut catch at ports in other
regulatory areas. The Area 4E trip limit
was incorporated into the Pacific
halibut fishery regulations in 1988, and
into 50 CFR part 676 (now promulgated
as 50 CFR part 679) in 1993, as one of
the rules implementing the halibut and
sablefish IFQQ and CDQ programs (58 FR
59375, November 9, 1993).

In December 1994, the Council
recommended eliminating the trip
limits in Areas 4B, 4C, and 4E, as these
limits were deemed unnecessary due to
the forthcoming implementation of the
IFQ and CDQ programs. Subsequently,
these restrictions were removed from
the Pacific halibut regulations at 50 CFR
part 301 (now 50 CFR part 300) (60 FR
14651, March 20, 1995). The Area 4E
trip limit restriction, however, was
inadvertently kept in 50 CFR part 679.
In October 1998, NMFS informed the
Council that this oversight would be
corrected by removing the Area 4E trip
limit from 50 CFR part 679. The Council
declined to approve this correction, and
voted instead to retain the 6,000 lb.
(2.72 mt) trip limit through September
1 of each year. The Council also
recommended that CDQ groups with
unharvested Area 4E halibut CDQ offer
such quota to other CDQ groups during
the last half of August, prior to the date

when the trip limit would be lifted. The
Council’s rationale for retaining an Area
4F trip limit was to prevent
consolidation of the halibut fishery in
this area, to the possible detriment of
local fishermen.

In December 2001, the Council
confirmed its intent to retain the trip
limit in Area 4E, but recommended that
it be increased to 10,000 lb. (4.54 mt)
and that it be in effect annually only
through September 1. The Council
reasoned that retention of the trip limit
would continue to foster the near-shore
small-scale halibut CDQ fishery in
western Alaska, which is typically
conducted by small vessels under 32
feet (9.73 m) length overall. Moderately
increasing the trip limit, however, could
allow harvesters greater operational
flexibility during the spring and
summer months, particularly for local
vessels capable of packing more than
6,000 1b. (2.72 mt) of halibut during a
fishing trip. Eliminating the trip limit
during the fall months would offer CDQ
groups the ability to harvest halibut
CDQ using vessels large enough to
safely operate in adverse weather and
sea conditions. Typically, the trip limit
is an economic constraint to using larger
vessels in the Area 4E halibut CDQ
fishery. This proposed rule would
modify the Area 4E trip limit to increase
it from 6,000 to 10,000 lb. (2.72 to 4.54
mt) and would specify that the Area 4E
trip limit would be effective only
through September 1 of each year.

Classification

The Council recommended this action
to the Secretary for adoption pursuant to
its authority under the Halibut Act.
NMFS prepared an EA/RIR/IRFA for the
proposed revisions to the Area 4 CSP
and the Area 4E trip limit regulatory
amendment that describes the
management background, the purpose
and need for action, the management
alternatives, and the socioeconomic
impacts of the alternatives (see
ADDRESSES).

The IRFA estimates the total number
of small entities that would be affected
by this action, and analyzes the
potential economic impact of the
proposed action on those small entities
as required by the Regulatory Flexibility
Act (RFA). A summary of the IRFA
follows.

The Area 4 CSP modification and the
proposed revision to 50 CFR part 679
would have no negative impacts in and
of themselves, but are intended to
increase the harvesting flexibility for
participants in the halibut CDQ fishery
in Areas 4D and 4E. These changes
would allow CDQ groups with halibut
CDQ in these areas to tailor their halibut

CDQ fishing operations to enhance
economic opportunities for the western
Alaska communities that they represent.

NMFS considers most of the fishing
operations that would be affected by
this proposed rule to be small entities,
based on criteria established by the
RFA. The universe of small entities is
comprised of four CDQ groups, 58 CDQ-
eligible villages, 224 catcher vessels,
and 31 halibut registered buyers for a
total of 317 small entities.

A range of alternatives was
considered for each proposed action.
Three alternatives were considered in
association with the action that would
modify the Area 4 CSP: a no action
alternative; allowing Area 4D halibut
CDQ to be harvested in Area 4E (the
preferred alternative); and, allowing
halibut CDQ specifically allocated to
Area 4D or 4E to be harvested in either
of these two areas. There are four
alternatives associated with the action
to modify the Area 4E trip limit: a no
action alternative; increasing the trip
limit to 10,000 pounds through
September 1 each year (the preferred
alternative); suspending the Area 4E trip
limit predicated on a given CDQ group
first making its unharvested Area 4E
halibut CDQ available to other CDQ
groups each fall; and, removing the trip
limit entirely.

The IRFA shows that the selection of
the no action alternative for either
proposed action would unnecessarily
limit the further development of the
local inshore halibut CDQ fishery and
the complete utilization of the Area 4D
or Area 4E halibut CDQ allocations.

The preferred alternatives for Actions
1 and 2 constitute the least burdensome
alternatives to regulated small entities,
among the suite of options available,
while simultaneously achieving the
objectives of the proposed actions. In
other words, no other alternatives were
identified which would reduce the
potential adverse impacts on small
entities, while achieving the Council’s
objectives for the Area 4 Halibut CDQ
Program.

This proposed rule does not contain
a collection-of-information requirement
subject to review and approval by the
Office of Management and Budget under
the Paperwork Reduction Act. This
proposed rule does not duplicate,
overlap, or conflict with other Federal
regulations.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.
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Dated: October 7, 2002.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1.The authority citation for part 679 is
amended to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.; 16 U.S.C. 1540(f); Pub.
L. 105277, Title II of Division C; Pub. L.
106-31, Sec. 3027; and Pub. L. 106-554, Sec.
209.

2.1In §679.31, paragraph (b)(3)(iv) is
revised to read as follows:

8679.31 CDQ reserves
* * * * *

(b) * % %

(3) * k% %

(iv) Area 4E. In IPHC regulatory area
4E, 100 percent of the halibut quota

shall be made available to eligible
communities located in, or proximate
to, IPHC regulatory area 4E. A fishing
trip limit of 10,000 1b. (4.54 mt) applies
to halibut CDQ harvested in IPHC
regulatory area 4E through September 1.

* * * * *

[FR Doc. 02-26136 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Forest Service

Upper Blue Stewardship Project; White
River National Forest, Summit County,
Colorado.

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare a
Environmental Impact Statement in
conjunction with planning the Upper
Blue Stewardship Project (hereafter
referred to as the Stewardship Project).

SUMMARY: The USDA Forest Service,
White River National Forest, gives
notice of the agency’s intent to prepare
an environmental impact statement
(EIS) to disclose the environmental
effects of timber harvest, prescribed fire,
watershed rehabilitation, re-
construction/closure/obliteration of
roads, trail reconstruction, non-system
trail obliteration, and historic site
interpretation, in conjunction with
designing the Stewardship Project for
the Dillon Ranger District of the White
River National Forest. These proposed
actions are being considered together
because they represent either connected
or cumulative actions as defined by the
Council on Environmental Quality (40
CFR 1508.25). This notice describes the
purpose and need for action, the
proposed activities, environmental
issues considered, information
concerning public participation,
estimated dates for filing the
environmental impact statement, and
the names and addresses of the agency
officials who can provide additional
information.

Project Area: The Stewardship Project
is using an interdisciplinary approach to
manage 14,000 acres between the towns
of Frisco, CO to the north and
Breckenridge, CO to the south, Highway
9 to the east, and the top of the Tenmile
Range to the west. The area is located
in T5S, R77W, Sec. 31. T6S, R78W, Sec.
1,2, 3,4,9, 10,11, 12, 13, 14, 15, 16,

21, 22, 23, 24, 25, 26, 27, 28, 33, 34, 35,
and 36 on the Dillon Ranger District of
the White River National Forest,
Summit County, CO. The elevation in
the area is between 9,000-12,933 feet.

Background: The Upper Blue
Stewardship Project was originally
proposed in 1999. It involved extensive
scoping and public involvement on a
local, regional and national level. The
original NOI was published on April 5,
1999. The FEIS for the Stewardship
Project was completed in December
2000 and the ROD was signed in March
2001. Because the White River Forest
Plan revision was nearing completion
and conditions had changed, the White
River Forest Supervisor decided to
withdraw the Decision in May 2001.
After the issuance of the Revised White
River Land and Resource Management
Plan in July 2002, it was deemed timely
to readdress the Upper Blue
Stewardship Project. The decision was
made to revise the EIS. This EIS will tier
to the Final EIS for the White River
Land and Resource Management Plan—
2002 Revision and will be consistent
with the Goals, Objectives, Standards
and Guidelines of the 2002 Forest Plan.
It will also consider the significant
issues identified during the original
scoping effort and the comments
received on the original DEIS.

Purpose & Need: The project area, as
well as the remainder of Summit
County, was heavily logged during the
mining era (1870—1910). Many trees
were removed, particularly Douglas-fir
and ponderosa pine due to their
superior lumber qualities. Other stands
of trees were burned for a variety of
reasons including carelessness, opening
up foraging areas for livestock, or to
expose mineral deposits. The result is a
dense, relatively even-aged forest
between 90-130 years old that is
dominated by lodgepole pine, a
relatively short-lived, disturbance-
dependent species. In addition, the
landscape lacks diversity of tree species
and forest structure (mixed-size forests,
young stands, old growth). This lack of
diversity affects both long-term forest
health (homogenous forests are more
susceptible to insects, disease and
uncontrolled fire spread) and habitat for
wildlife (the even-age forest has limited
understory forage for species such as
elk).

These largely unbroken landscapes of
single-species forests are nearing the

stage in development where they are
becoming increasingly at risk for insect,
disease and fire disturbances due to
their size, age and homogeneity. Add to
this the continuous influx of urban
growth at the forest interface, and the
risk for catastrophic fire events and
associated consequences will increase
over time. Adding human life and
property to the wildland mix requires
forest management practices that take
human values into consideration.

Under the revised Forest Plan, a large
portion of the project area has a
management prescription that
emphasizes elk, particularly calving
habitat. There is a management need to
establish levels of motorized travel and
non-motorized recreation that are
compatible with elk use in the area.

The riparian area in the Miner’s Creek
drainage has deteriorated over time due
to the close proximity of system and
non-system roads and trails and the
high density of dispersed campsites
within the stream corridor. This has
resulted in sedimentation of the creek
from eroding streamsides and runoff
from roads. In addition there are
potential sanitation issues from camping
in close proximity to the creek.

This Stewardship Project aims to:

* improve forest health and wildlife
habitat effectiveness by increasing
species and structural diversity;

 reduce the fire hazards to nearby
private lands and improvements in the
long-term by increasing species and
structural diversity within the project
area, and in the short-term by reducing
dead fuels in old clearcuts and reducing
tree crown density in the wildland/
urban interface;

« protect elk calving habitat by
assuring travelways open to motorized
travel will not exceed an average
travelway density of one-half mile per
square mile during calving season;

» improve water quality and riparian
areas by reducing runoff from roads and
trails and promoting responsible
recreation use;

The Project proposes to use a variety
of techniques to improve biodiversity
and consequently the health of the
forest, while protecting and enhancing
the heritage, recreation, visual,
watershed and wildlife resources. The
Forest Service seeks to develop a strong
partnership with local government,
private landowners and forest users to
help implement the necessary
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treatments on the ground and monitor
the results using adaptive management
techniques.

Proposed Action

Purpose—Improve forest health and
wildlife habitat effectiveness by
improving biodiversity

Objective—Increase species and
structural diversity through vegetation
treatments—Approximately 2,691 acres
of vegetation management is proposed.
This includes 502 acres of planting
Douglas-fir, or a mix of ponderosa pine,
Douglas-fire, and limber pine. These
species would be planted in existing
clearcuts, in new clearcuts (up to 58
acres proposed) or underplanted in
lodgepole pine stands. The site
preparation associated with this
planting includes a combination of
thinning and/or prescribed burning.

The proposed action includes 1,654
acres of group selection/patch clearcuts
to promote aspen regeneration, increase
spruce/fir and/or increase age class
diversity of lodgepole pine. All
openings to regenerate aspen would be
broadcast burned or ripped to promote
sprouting.

This proposed action also includes
445 acres of stand replacement
prescribed burns, and 90 acres of special
cuts/burns within the Nordic ski area
permit boundary.

This proposal would make available
for personal use and to some extent
commercial use, approximately 10,500
Christmas trees for approximately 340
acres.

Purpose—Reduce the fire hazards to
nearby private lands

Objective—Increase species/structural
diversity and decrease stand density
through vegetation treatments—The
vegetation treatments described above to
increase the aspen component would
also help reduce the fire hazards since
fire behavior typically becomes less
extreme when pure aspen stands are
encountered. The Christmas tree cutting
would create an almost pure aspen
stand adjacent to the Town of Frisco,
greatly increasing fire resistance of this
aspen stand. Openings created in the
canopy by patch clearcuts or stand-
replacement burns will also help to
mitigate crown fire behavior. Due to an
overall increase in tree species
(especially aspen), structural diversity,
canopy openings and fuel treatments,
fire hazard within the project area
would decrease.

Reduce tree crown density in the
urban interface zone—The vegetation
along 12 miles of the national forest/
private land boundary on the east and

north side of the project area would
receive thinnings and group selection
cuts to reduce fuels. The only interior
private land boundary included is the
Whatley Ranch. This stand density
management may occur on up to 450
acres of National Forest System (NFS)
land within 100-300 feet of private
lands (the Interface Zone), in areas
where a similar amount is occurring on
private lands. In conjunction with
vegetation treatments on the private
lands, fire hazard within the urban
interface zone would decrease.

Purpose—Protect elk calving habitat

Objective—Mitigate against
disruption of calving by motorized
vehicles—Provide seasonal motorized
road and trail closures to assure
travelways open to motorized travel will
not exceed an average travelway density
of one-half mile per square mile during
calving season.

Purpose—Improve riparian areas and
watershed conditions

Objective—Reduce impacts from
camping by promoting responsible
recreation use—The Miners Creek
riparian area would be improved by
converting the Miners Creek drainage to
a “‘camping in designated sites only
area”. Ninetten (19) campsites would be
designated in that drainage and 12
dispersed sites within 100’ of the creek
would be closed and rehabilitated. To
improve sanitation, campers would be
required to carry and use a personal
self-contained portable toilet similar to
ones typically used when river rafting.
In addition, material would be removed
from the Iron Springs meadow. One 10
car parking area would be designated
west of Rainbow Lake. The current
parking area south of Rainbow Lake
would remain a dispersed parking area.

Interpretive Sites—Six sites
(approximately 10 signs) would be
developed: Two historical signs
(Masontown, Breckenridge end of the
Peaks Trail), five vegetation interpretive
signs (the Gold Hill Trailhead, and both
ends of the Peaks Trail, Miners Creek
Road and Sapphire Point), and three
wildlife signs (Masontown, Peaks
Trailhead in Breckenridge, and Gold
Hill Trailhead).

Reduce impacts from roads and
trails—Riparian areas and watershed
condition would be improved through
road and trail closures. Eleven miles of
roads and 5.8 miles of trails would be
decommissioned. Total road and non-
motorized trail miles remaining in this
proposal would be 10.3 and 32.5
respectively (includes all USFS, county
and private roads and trails). Summer
motorized and non-motorized miles

available would decrease. Winter use
would remain unchanged. Roads would
be managed at the minimum level
necessary for erosion control.

Project Design and Mitigation
Measures: All proposed treatments and
activities would follow the standards
and guidelines found in the Revised
White River Land and Resource
Management Plan—2002.

Roadless: No prescribed fire, road
construction or vegetation treatments
are proposed in the inventoried roadless
areas designated by the Revised Forest
Plan; furthermore no actions are
proposed within the boundaries of the
old Tenmile RARE II roadless area.

Preliminary Issues: Issues identified
to date include: impacts of timber
harvesting and prescribed burning on
visual quality in a recreation setting;
changes in winter snow compaction in
lynx habitat; quantity of system and
non-system roads and trails and their
impacts on water quality and wildlife
habitat; the impacts of timber harvesting
and prescribed burning on water
quality, specifically sedimentation and
phosphorus; potential impacts to
heritage resources; potential spread of
noxious weeds; air quality impacts from
burning; recreation user conflicts; and
effects on threatened, endangered,
sensitive and management indicator
species.

Project Funds: K-V Funds, project
funds or value would be generated
under this alternative. Therefore, post-
sale projects may be completed using K—
V Funds, project funds or exchanging
goods for services.

Involving the Public: Pursuant to Part
36 Code of Federal Regulations (CFR)
219.10(g), the Forest Supervisor for the
White River National Forest gives notice
of the agency’s intent to prepare an
environmental impact statement for the
Stewardship Project described above.
The Forest Service is seeking
information, comments, and assistance
from individuals, organizations and
federal, state, and local agencies who
may be interested in or affected by the
proposed action (36 CFR 219.6).

Public participation will be solicited
by notifying in person and/or by mail
known interested and affected publics.
A legal notice and news releases will be
used to give the public general notice.
Public participation activities will
include requests for written comments.
The public is invited to help identify
issues and define the range of
alternatives to be considered in the
environmental impact statement.

A reasonable range of alternatives will
be evaluated and reasons will be given
for eliminating some alternatives from
detailed study. A “no-action
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alternative” is required, meaning that
management will not change the present
condition. Alternatives will provide
different ways to address and respond to
public issues, management concerns,
and resource opportunities identified
during the scoping process. Scoping
comments and existing condition
reports will be used to develop
alternatives.

DATES: Comments concerning the
proposed action should be received in
writing by November 9, 2002.
ADDRESSES: Send written comments to:
Upper Blue Stewardship Project, Dillon
Ranger District P.O. Box 620,
Silverthorne, CO 80498.

FOR FURTHER INFORMATION CONTACT:
Peech Keller or Sarah Pearson, at (970)
468-5400. For road and trail questions
and concerns, contact Angela Glenn
(970) 262-3446.

Release and Review of the EIS

The DEIS is expected to be filed with
the Environmental Protection Agency
(EPA) and to be available for public
comment in March 2003. At that time,
the EPA will publish a notice of
availability for the DEIS in the Federal
Register. The comment period on the
DEIS will be 45 days from the date the
EPA publishes the notice of availability
in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of the DEIS must structure
their participation in the environmental
review of the proposed so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions;
Vermont Yankee Nuclear Power Corp. V.
NRDC. 435 U.S. 519, 533 (1978). Also,
environmental objections that could be
raised at the DEIS stage but are not
raised until after completion of the Final
Environmental Impact Statement (FEIS)
may be waived or dismissed by the
courts; City of Angoon v. Hodel, 803 F.
2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritage, Inc., v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the FEIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed actions,
comments on the DEIS should be as

specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the DEIS or the merits of
the alternatives formulated and
discussed in the statements. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

After the comment period ends on the
DEIS, comments will be analyzed,
considered, and responded to by the
Forest Service in preparing the Final
EIS. The FEIS is scheduled to be
completed in June 2003. The
responsible official will consider the
comments, responses, environmental
consequences discussed in the FEIS,
and applicable laws, regulations, and
policies in making decisions regarding
these revisions. The responsible official
will document the decisions and
reasons for the decisions in a Record of
Decision for the revised Plan. The
decision will be subject to appeal in
accordance with 36 CFR part 217.

Responsible Official

Martha J. Ketelle, Forest Supervisor,
White River National Forest. PO. Box
948, Glenwood Springs, CO 81602—-0948
““As the Responsible Official, I will
decide which, if any, of the proposed
projects will be implemented. I will
document the decision and reasons for
the decision in the Record of Decision.
That decision will be subject to Forest
Service appeal regulations.”

Dated: October 7, 2002.
Stephen C. Sherwood,

Deputy Forest Supervisor, White River
National Forest.

[FR Doc. 02-25950 Filed 10-11-02; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 8-2002]

Foreign-Trade Zone No. 181:
Application for Expansion and,
Amendment of Application

Notice is hereby given that the
application of the Northeast Ohio Trade
& Economic Consortium (NEOTEC),
grantee of FTZ 181, for authority to
expand FTZ 181 in the Akron/Canton,
Ohio area (Doc. 8—2002, 67 FR 6679, 2/
13/02), has been amended to delete
Proposed New Site 6 (43 acres), located
within the 143-acre Colorado Industrial

Park, Lorain County. The application
otherwise remains unchanged.

Comments on the change may be
submitted to the Foreign-Trade-Zones
Board, U.S. Department of Commerce,
FCB—Suite 4100W, 1401 Constitution
Ave., NW., Washington, DC 20230, by
October 30, 2002.

Dated: October 4, 2002.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 02—26180 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No. 021001228-2228-01]

National Defense Stockpile Market
Impact Committee Request for Public
Comments on the Potential Market
Impact of Proposed Stockpile
Disposals in FY 2003 and FY 2004

AGENCY: U.S. Department of Commerce.
ACTION: Notice of inquiry.

SUMMARY: This notice is to advise the
public that the National Defense
Stockpile Market Impact Committee (co-
chaired by the Departments of
Commerce and State) is seeking public
comments on the potential market
impact of proposed increases in the
disposal levels of excess materials from
the National Defense Stockpile under
the Fiscal Year 2003 Annual Materials
Plan and proposed commodity disposal
levels under the Fiscal Year 2004
Annual Materials Plan.

DATES: Comments must be received by
November 14, 2002.

ADDRESSES: Written comments should
be sent to Richard V. Meyers, Co-Chair,
Stockpile Market Impact Committee,
Office of Strategic Industries and
Economic Security, Room 3876, Bureau
of Industry and Security, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230; FAX (202) 482—
5650; e-mail: rmeyers@bis.doc.gov.

FOR FURTHER INFORMATION CONTACT: The
co-chairs of the National Defense
Stockpile Market Impact Committee.
Contact either Richard V. Meyers, Office
of Strategic Industries and Economic
Security, Bureau of Industry and
Security, U.S. Department of Commerce,
(202) 482-3634 or Terri L. Robl, Office
of International Energy and Commodity
Policy, U.S. Department of State, (202)
647-3423.

SUPPLEMENTARY INFORMATION: Under the
authority of the Strategic and Critical
Materials Stock Piling Act of 1979, as
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amended, (50 U.S.C. 98 et seq.), the
Department of Defense (“DOD”’), as
National Defense Stockpile Manager,
maintains a stockpile of strategic and
critical materials to supply the military,
industrial, and essential civilian needs
of the United States for national
defense. Section 3314 of the Fiscal Year
(“FY”’) 1993 National Defense
Authorization Act (“NDAA”) (50 U.S.C.
98h—1) formally established a Market
Impact Committee (‘“the Committee”) to
“advise the National Defense Stockpile
Manager on the projected domestic and
foreign economic effects of all
acquisitions and disposals of materials
from the stockpile * * *” The
Committee must also balance market
impact concerns with the statutory
requirement to protect the Government
against avoidable loss.

The Committee is comprised of
representatives from the Departments of
Commerce, State, Agriculture, Defense,
Energy, Interior, Treasury, and the
Federal Emergency Management
Agency, and is co-chaired by the
Departments of Commerce and State.
The FY 1993 NDAA directs the
Committee to “consult from time to time
with representatives of producers,
processors and consumers of the types
of materials stored in the stockpile.”

The National Defense Stockpile
Administrator is proposing (1) revision
of the previously approved FY 2003

Annual Materials Plan (“AMP”’)
quantities for three materials, and (2)
the new FY 2004 AMP, as set forth in
Attachment 1. The Committee is seeking
public comments on the potential
market impact of the sale of these
materials as proposed in revision of the
FY 2003 AMP and the FY 2004 AMP.

The AMP quantities are not targets for
either sale or disposal. They are only a
statement of the proposed maximum
disposal quantity of each listed material
that may be sold in a particular fiscal
year. The quantity of each material that
will actually be offered for sale will
depend on the market for the material
at the time of the offering as well as on
the quantity of each material approved
for disposal by Congress.

The Committee requests that
interested parties provide written
comments, supporting data and
documentation, and any other relevant
information on the potential market
impact of the sale of these AMP
commodities. Although comments in
response to this Notice must be received
by November 14, 2002, to ensure full
consideration by the Committee,
interested parties are encouraged to
submit comments and supporting
information at any time thereafter to
keep the Committee informed as to the
market impact of the sale of these
commodities. Public comments are an

important element of the Committee’s
market impact review process.

Public comments received will be
made available at the Department of
Commerce for public inspection and
copying. Anyone submitting business
confidential information should clearly
identify the business confidential
portion of the submission and also
provide a non-confidential submission
that can be placed in the public file. The
Committee will seek to protect such
information to the extent permitted by
law.

The records related to this Notice will
be made accessible in accordance with
the regulations published in part 4 of
Title 15 of the Code of Federal
Regulations (15 CFR 4.1 et seq.).
Specifically, the Bureau of Industry and
Security’s Freedom of Information Act
(“FOIA”) reading room is located on its
web page, which can be found at
http://www.bis.doc.gov, and copies of
the public comments received will be
maintained at that location (see
Freedom of Information Act (FOIA)
heading). If requesters cannot access the
web site, they may call (202) 482-2165
for assistance.

Dated: October 9, 2002.
James J. Jochum,

Assistant Secretary for Export
Administration, Bureau of Industry and
Security, Department of Commerce.

ATTACHMENT 1.—PROPOSED REVISIONS TO FY 2003 ANNUAL MATERIALS PLAN (AMP) AND PROPOSED FY 2004 AMP

Current FY | Revised FY Revised Proposed Proposed
Material Unit 2003 2003 quan- FYO3 FY2004 FY 04
Quanity tity notes quantity notes

Aluminum Oxide, ADrasiVe .........ccccoeiiiiiiiiieniiiie e ST 6,000 6,000
ANtiMONY ..ooiviiieeiecee e ST 5,000 1 0
Bauxite, Metallurgical Jamaican . LDT 2,000,000 1 0
Bauxite, Refractory ..........ccceuee LCT 43,000 1 43,000 1
BEIYI OF ..ot ST 4,000 4,000 1
Beryllium Metal .........cccoiiiiiiiiiiiece e ST 40 40
Beryllium Copper Master Alloy ST 1,000 1,200 1 1,200 1
Cadmium ....ccooooveiieiiieiieiee LB 1,200,000 400,000 1
Celestite .......cccoevvvennene SDT 3,600 12,794 2 12,794 1
Chromite, Chemical .... SDT 100,000 1 100,000 1
Chromite, Metallurgical SDT 100,000 1 0
Chromite, Refractory ... SDT 100,000 100,000 1
Chromium, Ferro ......... ST 150,000 150,000 1
Chromium, Metal .......cccooiiiiiieiie e ST 500 500
CODAIL .ot LB Co 6,000,000 6,000,000
Columbium Carbide Powder . LB Cb 21,500 1 0
Columbium Concentrates ..... LB Cb 560,000 560,000
Columbium Metal Ingots .... LB Cb 20,000 20,000
Diamond Stone .............. ct 600,000 1,000,000 1 600,000 1
Fluorspar, Acid Grade ............. SDT 12,000 1 12,000 1
Fluorspar, Metallurgical Grade 60,000 1 60,000 1
Germanium .......ccocceeeenineenninen. 8,000 8,000
Graphite ...oiueieiie it 3,760 4,800 1 2,000 1
[OQINE <. 1,000,000 1,000,000
Jewel Bearings .. 82,051,558 1| 82,051,558 1
Kyanite ............... 150 1 0
LBAG .oiiiiieiiie ittt nes 60,000 60,000
Manganese, Battery Grade, Natural ..........cccccoeeeveviieeiiiieenns 30,000 30,000
Manganese, Battery Grade, Synthetic . 3,011 1 3,011 1
Manganese, Chemical Grade ..........cccccceevieeeiiiiieesiieeecieeenns 40,000 40,000
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ATTACHMENT 1.—PROPOSED REVISIONS TO FY 2003 ANNUAL MATERIALS PLAN (AMP) AND PROPOSED FY 2004 AMP—

Continued
Current FY | Revised FY Revised Proposed Proposed
Material Unit 2003 2003 quan- FY03 FY2004 FY 04
Quanity tity notes quantity notes

Manganese, FeIrO .......ooooviiiiiieiiiee e ST 25,000 50,000
Manganese, Metal, EIeCtrolytiC ...........cccceeiiiniiiiiicniiiiicies ST 2,000 2,000
Manganese, Metallurgical Grade ...........cccooeeviiiiieniieenieiieens SDT 250,000 250,000 1
MICA, All s LB 8,500,000 1 5,000,000 1
Palladium .....oooiiiii e Tr Oz 350,000 1 200,000 1
PlatinUM ..o Tr Oz 50,000 1 25,000 1
Platinum—Iridium ...t Tr Oz 6,000 6,000
QUAINZ CryStalS ......ccceeviiiiiiiiiieiieeee e Lb 216,648 1 150,000 1
QUINIING .. oz 750,000 2,211,122 2 2,211,122 1
RUDDEI .o LT 75,000 1 0
SEDACIC ACIT ..ot LB 600,000 600,000
SIIVET (COINS) ettt Tr Oz 5,000,000 1 0
TAIC et ST 2,000 1 1,000 1
Tantalum Carbide POWEr ..........cccoiiiiiiiiiiiiccce e LB Ta 4,000 4,000 1
Tantalum Metal INQOLS .......ceeveiiiiieiiiiiee e LB Ta 40,000 40,000
Tantalum Metal POWAET ........ccccoviiiiiiieieeeccce e LB Ta 50,000 1 40,000 1
Tantalum MINETalS .......cccoiiiiiiiiiie e LB Ta 500,000 500,000
Tantalum OXIAE ......cccviiiiiiieiiciie e LB Ta 20,000 20,000
TROTIUM e LB 7,100,000 Y3 7,100,000 Y3
TN et MT 12,000 12,000
TitaniuM SPONQE ....coiieieiiiiieeriie et ST 7,000 7,000
TUNQGSLEN FEITO ..o LB W 300,000 300,000
Tungsten Metal POWAET ........c.ccooiiiiiiiiienieee e LB W 300,000 300,000
Tungsten Ores & CONCENtrates ............ccceeeviiieiiiieeiiiee e, LB W 4,000,000 4,000,000
VTE, CheStNUL ...ooouiiiiiiiiiiieeiee e LT 250 1 0
VTE, QUEDracho .......ccccciiiiiiiiiiiii e LT 50,000 50,000
VTE, WaALHE ...eoiiiiee e LT 6,500 1 0
ZINC ettt ST 50,000 50,000

Notes: 1. Actual quantity will be limited to remaining sales authority or inventory. 2. Previously approve by MIC. Submission to Congress

pending.

mentally and economically feasible disposition of the material.

[FR Doc. 02—26165 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-804]

BALL BEARINGS AND PARTS
THEREOF FROM JAPAN; AMENDED
FINAL RESULTS OF ANTIDUMPING
DUTY ADMINISTRATIVE REVIEW

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Amended Final
Results of Antidumping Duty
Administrative Review.

EFFECTIVE DATE: October 15, 2002.
SUMMARY: On August 30, 2002, the
Department of Commerce published in
the Federal Register the final results of
the administrative review of the
antidumping duty order on ball bearings
and parts thereof from France, Germany,
Italy, Japan, and the United Kingdom.
The period of review is May 1, 2000,
through April 30, 2001. Based on the
correction of certain ministerial errors,

we have changed the margins for ball
bearings and parts thereof for two
Japanese companies, Koyo Seiko Co.,
Ltd., and NTN Corporation.

FOR FURTHER INFORMATION CONTACT:
Please contact Lyn Johnson at (202)
482-5287 or Dave Dirstine at (202) 482—
4033; AD/CVD Enforcement 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce’s (the
Department’s) regulations are to 19 CFR
part 351 (2001).

Background

On August 30, 2002, the Department
published in the Federal Register the
final results of the administrative
reviews of the antidumping duty orders
on ball bearings and parts thereof (ball

3. The radioactive nature of this material may restrict sales or disposal options. Efforts are underway to determine the environ-

bearings) from France, Germany, Italy,
Japan, and the United Kingdom (67 FR
55780) (Final Results).

We received timely allegations from
Koyo Seiko Co., Ltd. (Koyo), and NTN
Corporation (NTN) that we made
ministerial errors in the Final Results. In
its September 4, 2002, comments Koyo
alleges that the Department did not use
Koyo’s updated databases in the
calculation of the final margin. The
petitioner, The Torrington Company
(Torrington), did not comment.

We agree with Koyo that we did not
use its updated databases and, therefore,
we have amended the final results to
correct this error. See the analysis
memorandum from the analyst to the
file dated September 17, 2002, for a
detailed description of the changes we
made to correct our calculations of
Koyo’s dumping margin.

In its September 3, 2002, comments
NTN alleges that the Department made
a ministerial error that resulted in the
treatment of all U.S. sales of samples as
zero-priced sales even though there
were non-zero-priced sample sales. We
agree with NTN’s assertion that this is
a ministerial error and have removed
only zero-priced sample sales from our
margin calculations for the amended
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final results of review. See the analysis
memorandum from the analyst to the
file dated September 17, 2002, for a
detailed description of the changes we
made to correct NTN’s margin
calculation. On September 9, 2002,
Torrington submitted an allegation that
there was a typographical error in the
draft liquidation instructions we had
prepared for merchandise NTN had
exported during the period of review.
We agree with Torrington and have
corrected the error in our liquidation
instructions reflecting these amended
final results of review.

Amended Final Results of Review

As a result of the correction of
ministerial errors, the following
weighted-average margins exist for
exports of ball bearings by Koyo and
NTN for the period May 1, 2000,
through April 30, 2001:

Company Margin (percent)

7.68
9.34

Koyo Seiko Co., Ltd. ......
NTN Corporation

The Department will determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. We will issue appropriate
assessment instructions directly to the
Customs Service within 15 days of
publication of these amended final
results of review.

We will also direct the Customs
Service to collect cash deposits of
estimated antidumping duties on all
appropriate entries in accordance with
the procedures discussed in the Final
Results and at the rates as amended by
this determination. The amended
deposit requirements are effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of this notice and shall
remain in effect until publication of the
final results of the next administrative
review.

We are issuing and publishing these
determinations and notice in
accordance with sections 751(a)(1) and
777(i) of the Act and 19 CFR 351.210(c).

Dated: October 3, 2002.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02-26113 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-874]

Notice of Preliminary Determination of
Sales at Less Than Fair Value and
Postponement of Final Determination:
Certain Ball Bearings and Parts
Thereof from the People’s Republic of
China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary
Determination of Sales at Less Than Fair
Value and Postponement of Final
Determination.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
James Terpstra or Cindy Lai Robinson,
AD/CVD Enforcement, Office 6, Group
II, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—3965,
and (202) 482-3797, respectively.
SUPPLEMENTARY INFORMATION:

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department of Commerce’s (the
Department) regulations are to the
regulations codified at 19 CFR part 351
(2001).

Preliminary Determination

We preliminarily determine that ball
bearings and parts thereof (ball bearings)
from the People’s Republic of China
(PRC) are being sold, or are likely to be
sold, in the United States at less than
fair value (LTFV), as provided in section
733 of the Act. The estimated margins
of sales at LTFV are shown in the
“Suspension of Liquidation” section of
this notice.

Case History

This investigation was initiated on
March 25, 2002. See Notice of Initiation
of Antidumping Duty Investigation:
Certain Ball Bearings and Parts Thereof
From the People’s Republic of China, 67
FR 15787 (April 3, 2002) (Initiation
Notice).? Since the initiation of the

1The petitioner in this case is the American
Bearing Manufacturers Association (ABMA).

investigation, the following events have
occurred.

On April 10, 2002, the Department
requested the PRC’s Ministry of Foreign
Trade and Economic Cooperation
(MOFTEC) to distribute a mini-section
A questionnaire to the top 10 exporters
and/or producers, based on their export
sales volume or value, who
manufactured and exported subject
merchandise to the United States, or
who manufactured the subject
merchandise that was exported to the
United States through an another
company, during the period of
investigation (POI). We received no
reply to this letter from MOFTEC.

Between April 16 and April 25, 2002,
we received mini-section A responses
from 21 producers and exporters of ball
bearings in the PRC.

On April 26, 2002, the United States
International Trade Commission (ITC)
preliminarily determined that there is a
reasonable indication that an industry
in the United States is materially
injured by reason of ball bearings
imports from the PRC. See Ball Bearings
From China, 67 FR 22449 (May 3, 2002).

On May 6, 2002, pursuant to section
777A(c) of the Act, the Department
determined that, due to the large
number of exporters/producers of the
subject merchandise, it would limit the
number of mandatory respondents in
this investigation. See ‘“Respondent
Selection” section below.

On May 7, 2002, the Department
issued its antidumping questionnaire?
to MOFTEC. The Department requested
that MOFTEC send the questionnaire to
Xinchang Peer Bearing Company Ltd.
(Peer) and Wanxiang Group Corporation
(Wanxiang), the two mandatory
respondent companies selected by the
Department. In addition, the
Department also sent a separate
memorandum to MOFTEC concerning
those producers and exporters who
submitted a complete response to
section A of the questionnaire and
whether they may be considered for
treatment other than inclusion under
the rate applicable to the government-
controlled enterprise. See Memorandum
from James Terpstra to Melissa Skinner

2Section A of the questionnaire requests general
information concerning a company's corporate
structure and business practices, the merchandise
under investigation that it sells, and the manner in
which it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,
of sales in the most appropriate third-country
market (this section is not applicable to respondents
in non-market economy (NME) cases). Section C
requests a complete listing of U.S. sales. Section D
requests information on the factors of production
(FOP) of the subject merchandise under
investigation. Section E requests information on
further manufacturing.
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Re: Selection of Respondents
(respondent selection memo), dated
May 6, 2002, on file in the Central
Records Unit (CRU) located in Room B—
099, main Commerce Building. Also see
the “Margins for Exporters Whose
Responses Were Not Analyzed” section
below.

On May 7, May 13, and May 14, 2002,
we received comments from
respondents and petitioner urging the
Department to select additional
mandatory respondents. Based on these
comments, on May 15, 2002, the
Department added an additional
mandatory respondent, Ningbo Cixing
Group Corp. and its U.S. affiliate, CW
Bearings USA, Inc. (collectively,
“Cixing”).

On April 22, April 23, and May 28,
2002, the Department received scope
inquiries from the following parties:
Caterpillar Inc., Nippon Pillow Block
Sales Company Limited, Nippon Pillow
Block Manufacturing Company Limited
and FYH Bearing Units USA, Inc.
(collectively, “NPBS”), the ABMA, and
Wanxiang. See the “Scope Clarification”
section below.

The Department received responses to
sections A, C, D, and E, where
applicable, from the three mandatory
respondents on June 13, July 11, and
July 15, 2002. In addition, 45 exporters
submitted section A responses. The
Department issued supplemental
questionnaires to all three mandatory
respondents and the 45 exporters that
submitted section A responses in July
and August, where appropriate. The
supplemental responses were received
in August and September.

On July 16, 2002, the petitioner made
a request pursuant to 19 CFR 351.205(e)
for a 50-day postponement of the
preliminary determination, pursuant to
section 733(c)(1)(A) of the Act. On July
26, 2002, pursuant to section
733(c)(1)(B) of the Act, the Department
postponed the preliminary
determination of this investigation 50
days, from August 12, 2002, to October
1, 2002. See Certain Ball Bearings and
Parts Thereof from the People’s
Republic of China: Notice of Extension
of Preliminary Antidumping Duty
Determination, 67 FR 48878 (July 26,
2002).

On September 13, 2002, we received
untimely section A responses from
Fuzhou YongShunDa Machinery &
Electrical Co. Ltd., Fuzhou Yongdong
Xinxing Machinery & Hardware Co.
Ltd., and Fuzhou Fujia Machinery &
Electrical Mfg. Co. Ltd. Due to the fact
that these responses were submitted in
an untimely manner, we returned them
to the submitters. See September 30,

2002, letter from James Terpstra to
Fuzhou YongShunDa, et. al.

The petitioner and the three
mandatory respondents submitted their
comments on factors of production in
September 2002.

Postponement of the Final
Determination

Section 735(a)(2) of the Act provides
that a final determination may be
postponed until not later than 135 days
after the date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise, or in
the event of a negative preliminary
determination, a request for such
postponement is made by the petitioner.
The Department’s regulations, at 19 CFR
351.210(e)(2), require that requests by
respondents for postponement of a final
determination be accompanied by a
request for an extension of the
provisional measures from a four-month
period to not more than six months.

On September 20, 2002, the three
mandatory respondents requested that,
in the event of an affirmative
preliminary determination in this
investigation, the Department postpone
its final determination until 135 days
after the publication of the preliminary
determination. Accordingly, since we
have made an affirmative preliminary
determination, and the parties
requesting postponement account for a
significant proportion of exports of the
subject merchandise, we have
postponed the final determination until
not later than 135 days after the date of
the publication of the preliminary
determination and are extending the
provisional measures accordingly.

Scope of Investigation

The scope of the investigation
includes all antifriction bearings,
regardless of size, precision grade or
use, that employ balls as the rolling
element (whether ground or unground)
and parts thereof (inner ring, outer ring,
cage, balls, seals, shields, etc.) that are
produced in China. Imports of these
products are classified under the
following categories: antifriction balls,
ball bearings with integral shafts and
parts thereof, ball bearings (including
thrust, angular contact, and radial ball
bearings) and parts thereof, and housed
or mounted ball bearing units and parts
thereof. The scope includes ball bearing
type pillow blocks and parts thereof;
and wheel hub units incorporating balls
as the rolling element. With regard to
finished parts, all such parts are

included in the scope of the petition.
With regard to unfinished parts, such
parts are included if (1) they have been
heat-treated, or (2) heat treatment is not
required to be performed on the part.
Thus, the only unfinished parts that are
not covered by the petition are those
that will be subject to heat treatment
after importation.

Imports of these products are
classified under the following
Harmonized Tariff Schedules of the
United States (HTSUS) subheadings:

3926.90.45, 4016.93.00, 4016.93.10,
4016.93.50, 6909.19.5010, 8431.20.00,
8431.39.0010, 8482.10.10, 8482.10.50,
8482.80.00, 8482.91.00, 8482.99.05,
8482.99.2580, 8482.99.35, 8482.99.6595,
8483.20.40, 8483.20.80, 8483.30.40,
8483.30.80, 8483.50.90, 8483.90.20,
8483.90.30, 8483.90.70, 8708.50.50,
8708.60.50, 8708.60.80, 8708.70.6060,
8708.93.30, 8708.93.6000, 8708.93.75,
8708.99.06, 8708.99.31, 8708.99.4000,
8708.99.4960, 8708.99.5800,
8708.99.8080, 8803.10.00, 8803.20.00,
8803.30.00, 8803.90.30, and 8803.90.90.

Specifically excluded from the scope
are unfinished parts that are subject to
heat treatment after importation. Also
excluded from the scope are cylindrical
roller bearings, mounted or unmounted,
and parts thereof (CRB) and spherical
plain bearings, mounted and
unmounted, and parts thereof (SPB).
CRB products include all antifriction
bearings that employ cylindrical rollers
as the rolling element. SPB products
include all spherical plain bearings that
employ a spherically shaped sliding
element and include spherical plain rod
ends. Although the HTSUS subheadings
are provided for convenience and U.S.
Customs Service (Customs) purposes,
the written description of the
merchandise under investigation is
dispositive.

Scope Clarification

On April 22, 2002, Caterpillar Inc.
requested that XLS (English) series ball
bearings and pin-lock slot XLS (English)
series ball bearings having an inside
diameter of between 1 3/4 inches and 5
1/2 inches be excluded from the scope
of the investigation. Caterpillar Inc. also
claimed that there is an insufficient
domestic supply of XLS series ball
bearings and parts. On May 6, 2002, the
petitioner responded that these bearings
are within the scope. Petitioner also
contends that at least four domestic
producers manufacture and sell XLS
series ball bearings in the U.S. market,
and, therefore, there is not an
insufficient domestic supply of XLS
series ball bearings.

On April 23, 2002, NPBS requested
that the Department clarify whether
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split pillow block housings and non-
split pillow block housings, which are
imported separately from ball bearings,
are excluded from the scope of the
investigation. On May 6, 2002,
petitioner stated that non-split pillow
blocks, even when imported separately,
are used primarily as a housing for ball
bearings, and are rightly included in the
scope.

On May 28, 2002, Wanxiang, one of
the three mandatory respondents,
requested guidance as to whether the
language in the scope stating that the
investigation covers ‘“wheel hub units
incorporating balls as the rolling
element” also includes wheel hub units
that do not contain ball bearings or any
other type of rolling element at the time
of importation. Wanxiang pointed out
that every HTSUS subheading in the
scope as applicable to subject wheel hub
units describes articles either directly as
“bearings” or indirectly as
“incorporating ball bearings.” In
addition, Wanxiang claimed that the
empty wheel hub units that it produces
are designed to be used with either ball
bearings or tapered roller bearings. On
May 29 and May 30, 2002, petitioner
stated that both complete wheel hub
units incorporating balls as the rolling
element and empty wheel hub units
capable of incorporating balls as the
rolling elements are covered by the
investigation.

The scope of the investigation
includes all antifriction bearings,
regardless of size, precision grade or
use. Therefore, XLS (English) series ball
bearings and pin-lock slot XLS (English)
series ball bearings are clearly within
the scope.

With respect to NPBS’s request for
clarification of whether split pillow
block housings and non-split pillow
block housings that are imported
separately from ball bearings are
excluded from the scope of this
investigation, the Department
previously determined in Final
Determinations of Sales at Less Than
Fair Value: Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof from the Republic of
Germany, 54 FR 18992, 19015 (May 3,
1989) (Antifriction Bearings). to exclude
split pillow block housings (not
containing antifriction bearings) from
the order. The Department stated that
pillow block housings were not
mentioned in the petition, and based on
the factual information available,
determined that pillow block housings
are not bearings, do not contain
bearings, and are not parts or
subassemblies of bearings. See id.
Therefore, consistent with that
determination and the facts of this

investigation, we find that split pillow
block housings (not containing
antifriction bearings) are excluded from
the scope of this investigation. However,
the scope of the current investigation
includes ball bearing type pillow blocks
and parts thereof. Thus, non-split pillow
blocks, even when imported separately,
are included in the scope.

The scope covers all antifriction
bearings that employ balls as the rolling
element (whether ground or unground)
and parts thereof. Wheel hub units are
designed to use either ball bearings or
tapered roller bearings. Empty wheel
units that are designed to employ balls
as the rolling elements have
characteristic raceways that are
dedicated to ball bearings. Therefore, for
purposes of the preliminary
determination, empty wheel hub units
are included in the scope. However, we
will address this issue further to
determine whether the empty wheel
hub units produced by Wanxiang use
balls or tapered roller bearings
interchangeably.

Period of Investigation

The POI is July 1, 2001, through
December 31, 2001. This period
corresponds to the two most recent
fiscal quarters prior to the month of the
filing of the petition (i.e., February
2002). See 19 CFR 351.204(b)(1).

Respondent Selection

The Department determined that the
resources available to it for this
investigation limited its ability to
analyze any more than the responses of
the three largest exporters/producers of
the subject merchandise in this
investigation. Based on mini-section A
questionnaire responses, the
Department originally selected the two
largest exporters, Peer and Wanxiang, to
be the mandatory respondents in this
proceeding. (See the respondent
selection memo.) On May 7, May 13,
and May 14, 2002, we received
comments from respondents and
petitioner urging the Department to
select additional mandatory
respondents. Subsequently, based on
these comments, on May 15, 2002, the
Department added a third mandatory
respondent, Cixing. (See May 15, 2002,
Letter to Cixing from James Terpstra on
file in the CRU.)

Nonmarket Economy Country Status

The Department has treated the PRC
as a nonmarket economy (NME) country
in previous antidumping investigations
(see, e.g., Notice of Final Determination
of Sales at Less Than Fair Value: Bulk
Aspirin From the People’s Republic of
China, 65 FR 33805 (May 25, 2000);

Notice of Final Determination of Sales
at Less Than Fair Value: Certain Non-
Frozen Apple Juice Concentrate from
the People’s Republic of China, 65 FR
19873 (April 13, 2000); and the Notice
of Final Determination of Sales at Less
Than Fair Value Certain: Hot-Rolled
Carbon Steel Flat Products from the
People’s Republic of China, 66 FR 49632
(September 28, 2001)). In accordance
with section 771(18)(C) of the Act, any
determination that a foreign country is
an NME country shall remain in effect
until revoked. No party to this
investigation has sought revocation of
the NME status of the PRC. Therefore,
pursuant to section 771(18)(C) of the
Act, the Department will continue to
treat the PRC as an NME country.

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs the
Department to base normal value (NV)
on the NME producer’s factors of
production, valued in a comparable
market economy that is a significant
producer of comparable merchandise.
See the “Surrogate Country” section
below. The sources of individual factor
prices are discussed under the “Normal
Value” section below.

Separate Rates

In an NME proceeding, the
Department presumes that all
companies within the country are
subject to governmental control and
should be assigned a single
antidumping duty rate unless the
respondent demonstrates the absence of
both de jure and de facto governmental
control over its export activities. See
Notice of Final Determination of Sales
at Less Than Fair Value: Bicycles From
the People’s Republic of China, 61 FR
19026, 19027 (April 30, 1996). Peer,
Wanxiang, Cixing, and the cooperative
nonselected exporters named in the
“Suspension of Liquidation” section
below have provided the requested
company-specific separate rates
information and have indicated that
there is no element of government
ownership or control over their
operations. We have considered
whether the mandatory respondents are
eligible for a separate rate as discussed
below.

The Department’s separate-rates test is
not concerned, in general, with
macroeconomic/ border-type controls
(e.g., export licenses, quotas, and
minimum export prices), particularly if
these controls are imposed to prevent
dumping. Rather, the test focuses on
controls over the export-related
investment, pricing, and output
decision-making process at the
individual firm level. See Notice of
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Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate From Ukraine, 62 FR
61754, 61757 (November 19, 1997);
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review, 62 FR 61276,
61279 (November 17, 1997); and Notice
of Preliminary Determination of Sales at
Less Than Fair Value: Honey From the
People’s Republic of China, 60 FR
14725, 14726 (March 20, 1995).

To establish whether a firm is
sufficiently independent from
government control to be entitled to a
separate rate, the Department analyzes
each exporting entity under a test
arising out of the Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588 (May 6, 1991), as modified in
the Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China, 59 FR
22585 (May 2, 1994) (Silicon Carbide).
Under this test, the Department assigns
separate rates in NME cases only if an
exporter can demonstrate the absence of
both de jure and de facto governmental
control over its export activities. See
Silicon Carbide and the Notice of Final
Determination of Sales at Less Than
Fair Value: Furfuryl Alcohol From the
People’s Republic of China, 60 FR 22545
(May 8, 1995) (Furfuryl Alcohol).

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies.

The mandatory respondents have
placed on the record a number of
documents to demonstrate the absence
of de jure control, including their
business licenses, and the “Company
Law of the People’s Republic of China.”
Other than limiting the mandatory
respondents’ operations to the activities
referenced in the respective licenses, we
noted no restrictive stipulations
associated with these licenses. In
addition, in previous cases, the
Department has analyzed the “Company
Law of the People’s Republic of China”
and found that it establishes an absence
of de jure control. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Partial-
Extension Steel Drawer Slides with

Rollers from the People’s Republic of
China, 60 FR 54472, 54474 (October 24,
1995); and Furfuryl Alcohol. We have
no information in this proceeding which
would cause us to reconsider this
determination. Therefore, based on the
foregoing, we have preliminarily found
an absence of de jure control.

2. Absence of De Facto Control

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by, or subject to, the approval of
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of its management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses.With regard to the issue of de
facto control, the mandatory
respondents have reported the
following: (1) There is no government
participation in setting export prices; (2)
its managers have authority to bind
sales contracts; (3) it does not have to
notify any government authorities of its
management selection; and (4) there are
no restrictions on the use of its export
revenue and it is responsible for
financing its own losses. Additionally,
the mandatory respondents’
questionnaire responses do not suggest
that pricing is coordinated among
exporters. Furthermore, our analysis of
the mandatory respondents’
questionnaire responses reveals no other
information indicating governmental
control of export activities. Therefore,
based on the information provided, we
preliminarily determine that there is an
absence of de facto government control
over the mandatory respondents’ export
functions. Consequently, we
preliminarily determine that the
mandatory respondents have met the
criteria for the application of a separate
rate.

Margins for Cooperative Exporters Not
Selected

For those exporters: (1) who
submitted a timely response to Section
A of the Department’s questionnaire, but
were not selected as mandatory
respondents, and (2) for whom the
Section A response indicates that the
exporter is eligible for a separate rate,
we assigned a weighted-average of the
rates of the fully analyzed companies
excluding any rates that were zero, de

minimis or based entirely on facts
available. See Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Circular Welded
Carbon-Quality Steel Pipe from the
People’s Republic of China, 67 FR 36570
(May 24, 2002) (Welded Steel Pipe).
Companies receiving this rate are
identified by name in the “Suspension
of Liquidation” section of this notice.

PRC-Wide Rate

In all NME cases, the Department
makes a rebuttable presumption that all
exporters located in the NME country
comprise a single exporter under
common government control, the “NME
entity.”

Section 776(a)(2) of the Act provides
that, if an interested party withholds
information that has been requested by
the Department, fails to provide such
information in a timely manner or in the
form or manner requested, significantly
impedes a proceeding under the
antidumping statute, or provides
information which cannot be verified,
the Department shall use, subject to
sections 782(d) and (e) of the Act, facts
otherwise available in reaching the
applicable determination. As explained
above, MOFTEC and some exporters of
the subject merchandise failed to
respond to the Department’s request for
information. The failure of these
exporters to respond also has
significantly impeded this proceeding.
Thus, pursuant to section 776(a) of the
Act, in reaching our preliminary
determination, we have based the PRC-
wide rate on adverse facts available.

In applying facts otherwise available,
section 776(b) of the Act provides that,
if the Department finds that an
interested party ‘“‘has failed to cooperate
by not acting to the best of its ability to
comply with a request for information,”
the Department may use information
that is adverse to the interests of that
party as facts otherwise available.
Adverse inferences are appropriate “to
ensure that the party does not obtain a
more favorable result by failing to
cooperate than if it had cooperated
fully.” See Statement of Administrative
Action (SAA) accompanying the URAA,
H.R. Doc. No. 316, 103d Cong., 2d
Session at 870 (1994). Furthermore,
“affirmative evidence of bad faith on the
part of the respondent is not required
before the Department may make an
adverse inference.” See Antidumping
Duties; Countervailing Duties; Final
Rule, 62 FR 27296, 27340 (May 19,
1997). The complete failure of these
exporters to respond to the
Department’s requests for information
constitutes a failure to cooperate to the
best of their ability.
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An adverse inference may include
reliance on information derived from
the petition, the final determination in
the investigation, any previous review,
or any other information placed on the
record. See section 776(b) of the Act.
However, section 776(c) of the Act
provides that, when the Department
relies on secondary information rather
than on information obtained in the
course of an investigation or review, the
Department shall, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal. The SAA
states that the independent sources may
include published price lists, official
import statistics and customs data, and
information obtained from interested
parties during the particular
investigation or review. See SAA at 870.
The SAA clarifies that “corroborate”
means that the Department will satisfy
itself that the secondary information to
be used has probative value. Id. As
noted in Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished,
from Japan, and Tapered Roller
Bearings, Four Inches or Less in Outside
Diameter, and Components Thereof,
from Japan; Preliminary Results of
Antidumping Duty Administrative
Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391,
57392 (November 6, 1996), to
corroborate secondary information, the
Department will, to the extent
practicable, examine the reliability and
relevance of the information used.

For our preliminary determination, as
adverse facts available, we have used as
the PRC-wide rate the highest
recalculated dumping margin from the
petition (see below). In the petition, for
the normal value calculation, the
petitioner based the factors of
production, as defined by section
773(c)(3) of the Act, on the quantities of
inputs used to produce four
representative ball bearings (6201-2RS,
6201Z7Z, 6203—-2RS, and 6203ZZ)
reported by one of its major member
companies. The petitioner used the
actual usage rates of a U.S. production
facility in accordance with 19 CFR §
351.202(b)(7)(B) because information on
actual usage rates of representative
Chinese bearing producers is not
reasonably available to the petitioner.
The petitioner based export price (EP)
on price lists and quotes of four
representative sample products from
Chinese distributors of Chinese ball
bearings and U.S. distributors of
Chinese ball bearings for the period
October to December 2001. For further
discussion, see Initiation Notice.

To corroborate the petitioner’s EP
calculations, we compared the prices in

the petition to the average unit values
from import statistics released by the
Census Bureau. To corroborate the
petitioner’s NV calculations, we
compared the petitioner’s factor
consumption and surrogate value data
for those same four products to the data
reported by the respondents for the most
significant factors (steel, factory
overhead, and selling, general, and
administrative expenses), and the
surrogate values for these factors in the
petition to the values selected for the
preliminary determination, as discussed
below.

Our analysis shows that, with the
exception of the steel value, the
petitioner’s data was either reasonably
close to the data submitted by the
respondents and the surrogate values
chosen by the Department, or
conservative. For the steel value we
found that the information in the
petition did not have probative value. In
valuing the steel input, petitioner relied
on an Indian Harmonized Tariff
Schedule (HTS) category for finished
bearing parts, not unfinished steel used
to produce bearings parts. Petitioner
alleged that this value was conservative
because it was lower than the actual
purchase price of these components by
certain U.S. producers. In contrast to
this assertion, the record of this case is
abundantly clear that ball bearing
manufacturers in the PRC purchase
unfinished steel to make finished
bearing parts. The steel value used by
petitioner is significantly higher than
the value we are using in our
calculations. Thus, we find that this
information has no probative value
regarding the normal value of the
subject merchandise. Therefore, we
recalculated the petition margins using
other steel factor values on the record.
The recalculated petition margins range
from 6.00 to 59.30 percent. For a more
detailed discussion, see Memorandum
From David Salkeld to James Terpstra
Re: Corroboration of Secondary
Information dated October 1, 2002, on
file in the CRU.

Fair Value Comparison

To determine whether the mandatory
respondents’ sales of ball bearings to
customers in the United States were
made at LTFV, we compared EP or
constructed export price (CEP), as
appropriate, to NV, calculated using our
NME methodology, as described in the
“Export Price and Constructed Export
Price” and “Normal Value” sections of
this notice below. In accordance with
section 777A(d)(1)(A)(i) of the Act, we
calculated weighted-average EPs or
CEPs.

Export Price and Constructed Export
Price

During the POI, of the three
mandatory respondents, Peer and
Wanxiang made only CEP sales, while
Cixing made both EP and CEP sales
during the POL In accordance with
section 772(a) of the Act, for Cixing, we
used EP where the subject merchandise
was sold directly to unaffiliated
customers in the United States prior to
importation. As explained below, for
Peer, Wanxiang, and Cixing, we used
CEP, where appropriate.

We calculated EP in accordance with
section 772(a) of the Act. Specifically,
we calculated Cixing’s EP based on the
FOB, CIF, or C&F prices charged to the
first unaffiliated customer for
exportation to the United States. Where
appropriate, we made deductions from
the starting price (gross unit price) for
foreign inland freight, brokerage and
handling, international freight, domestic
inland insurance, and marine insurance.
Where foreign inland freight, marine
insurance, domestic inland insurance,
and brokerage and handling were
provided by NME companies, we used
surrogate values from India to value
these expenses (see Factors of
Production Valuation Memorandum
dated October 1, 2002, on file in the
CRU).

For Peer, Wanxiang, and Cixing,
where appropriate, we used CEP in
accordance with section 772(b) of the
Act, because the first sales to
unaffiliated purchasers were made after
importation. We calculated CEP based
on packed prices from the U.S. affiliate’s
warehouse to the first unaffiliated
purchaser in the United States. We
made the following deductions from the
starting price (gross unit price), where
applicable: discounts and rebates,
foreign inland freight and brokerage and
handling, international (ocean) freight,
marine insurance, U.S. customs duty,
U.S. brokerage and handling expenses,
and U.S. movement expenses. In
accordance with section 772(d)(1) of the
Act, we deducted from CEP direct and
indirect selling expenses (i.e.,
commissions, credit and indirect selling
expenses) that were associated with the
respondents’ economic activities
occurring in the United States. For Peer,
we also deducted further manufacturing
and re-packing costs. See sections 772(c)
and (d) of the Act.

To calculate foreign inland freight
expenses, we multiplied the reported
distance from the plant to the port of
exit by a surrogate rail or truck rate from
India. Because U.S. customs duty,
brokerage and handling expenses, credit
expenses, and selling expenses are
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market-economy costs incurred in U.S.
dollars, we used actual costs rather than
surrogate values for these deductions to
gross unit price.

Normal Value

1. Surrogate Country

Section 773(c)(4) of the Act requires
that the Department value the NME
producers’ factors of production, to the
extent possible, on the prices or costs of
factors of production in one or more
market economy countries that are 1) at
a level of economic development
comparable to that of the NME country;
and 2) significant producers of
comparable merchandise. The
Department’s Office of Policy initially
identified five countries that are at a
level of economic development
comparable to the PRC in terms of per
capita GNP and the national distribution
of labor. Those countries are India,
Pakistan, Indonesia, Sri Lanka and the
Philippines (see the June 13, 2002,
memorandum from Jeffrey May to
Melissa Skinner). According to the
information available on the record, we
have determined that India meets the
statutory requirements for an
appropriate surrogate country for the
PRC and is the largest producer, among
the countries listed above, of like
merchandise. In addition, for most
factors of production, India has
quantifiable, contemporaneous, and
publicly available data. Therefore, for
purposes of the preliminary
determination, we have selected India
as the surrogate country, based on the
quality and contemporaneity of the
currently available data. Accordingly,
we have calculated NV using Indian
values for the PRC producers’ factors of
production, except, as noted below, in
certain instances where an input was
sourced from a market economy and
paid for in a market economy currency.
We have obtained and relied upon
publicly available information wherever
possible.

2. Factors of Production

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production reported by the
companies in the PRC who produced
ball bearings for the exporters who sold
ball bearings to the United States during
the POL. Factors of production include:
(1) hours of labor required; (2) quantities
of raw materials employed; (3) amounts
of energy and other utilities consumed;
and (4) representative capital costs. See
section 773(c) of the Act. To calculate
NV, the reported unit factor quantities
were multiplied by publicly available
Indian values, where possible.

In selecting the surrogate values, we
considered the quality, specificity, and
contemporaneity of the surrogate values.
For those values not contemporaneous
with the POI, we adjusted the values to
account for inflation using wholesale
price indices published in the
International Monetary Fund’s
International Financial Statistics. As
appropriate, we included freight costs in
input prices to make them delivered
prices. Specifically, we added to the
surrogate values a surrogate freight cost
using the shorter of the reported
distance from the domestic supplier to
the factory or the distance from the
nearest seaport to the factory. This
adjustment is in accordance with the
Court of Appeals for the Federal
Circuit’s decision in Sigma Corp. v.
United States, 117 F. 3d 1401 (Fed. Cir.
1997).

We valued material inputs and
packing materials (including steel bar,
steel tube, steel balls, steel sheets, steel
plates, grease, paper boxes, plastic bags,
tape, and pallets) using values from the
appropriate Harmonized Tariff Schedule
(HTS) number for contemporaneous
Indian imports statistics reported in the
Indian Import Statistics. In accordance
with the Department’s practice, we used
export values to calculate NV when
import values for like products were not
available. See Sebacic Acid from the
People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review, 64 FR 69503
(December 13, 1999).

Certain producers in this investigation
purchased material inputs from market
economy suppliers and paid for the
inputs with market economy currency.
In accordance with 19 CFR
351.408(c)(1), we generally valued these
material inputs using the actual price
reported. However, consistent with
Department practice concerning
subsidized inputs, we have not used the
actual prices paid by PRC producers of
material inputs which we have reason to
believe or suspect are subsidized.
Instead, we have relied on surrogate
values. See Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished
from the People’s Republic of China:
Preliminary Results of 2000-2001
Administrative Review, Partial
Rescission of Review, and Notice of
Intent to Revoke Order In Part (TRB
Review), 67 FR 45451, 45454 (July 9,
2002). See also Calculation Memoranda
for Peer, Wanxiang, and Cixing, on file
in the CRU, dated October 1, 2002, for
further discussion of company-specific
issues.

As appropriate, for these imported
materials, we calculated PRC brokerage
and inland freight from the port to the

factory using surrogate rates from India.
We valued the remaining factors using
publicly available information from
India. Where a producer did not report
the distance between the material
supplier and the factory, as facts
available, we used either the distance to
the nearest seaport (if an import value
was used as the surrogate value for the
factor) or the farthest distance reported
for a supplier, as facts available.

In addition, certain producers used
market economy carriers to ship subject
merchandise to the United States.
Because the majority of their shipments
were provided by market economy
entities and the entities were paid in
market economy currencies, we applied
the market economy price for these
transactions to calculate all ocean
freight expenses, in accordance with 19
CFR 351.408(a)(1).

We valued labor based on a
regression-based wage rate, in
accordance with 19 CFR 351.408(c)(3).

To value electricity, we calculated our
surrogate value for electricity based on
electricity rate data from the Energy
Data Directory & Yearbook (1999/2000)
published by Tata Energy Research
Institute.

To value truck freight rates, we used
a collection of seventeen November
1999 price quotes from six different
Indian trucking companies which were
obtained by the Department in India and
used in the Final Determination of Sales
at Less than Fair Value: Bulk Aspirin
from the People’s Republic of China, 65
FR 33805 (May 25, 2000). We valued
rail freight using the average of two
November 1999 rail freight price quotes
for domestic bearing quality steel
shipments within India. These quotes
were obtained by the Department from
two Indian rail freight transporters. See
id. See also, TRB Review, 67 FR at
45454-5.

We based our calculation of selling,
general and administrative (SG&A)
expenses, overhead, and profit on the
2001 annual reports of five Indian
bearings producers.

For a complete analysis of surrogate
values used in the preliminary
determination, see the Factors of
Production Valuation Memorandum.

Verification

In accordance with section 782(i) of
the Act, we intend to verify all
information relied upon in making our
final determination.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service (Customs Service) to
suspend liquidation of all entries of ball
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bearings from the PRC, that are entered, require a cash deposit or the posting of ~ liquidation will remain in effect until

or withdrawn from warehouse, for a bond equal to the weighted-average further notice.
consumption, on or after the date on amount by which the NV exceeds the EP e determine that the following
which this notice is published in the or CEP, as indicated in the chart below.  percentage weighted-average margins
Federal Register. In addition, we are These instructions suspendin . .
. . : P 8 exist for the POI:
instructing the Customs Service to

Manufacturer/exporter V}{f;?g}ﬁ%é}’géﬁ%e
Xinchang Peer Bearing COMPANY LT ......coiuuiiiiiiiiiieeiie ettt ettt et e bt e s ae e bt e e se e e b e e she e e beesabe e beeanbeesbeesnbeenes 2.39
Wanxiang Group Corporation 39.93
CW Bearings USA, Inc. and Ningbo CiXiNg GroUP COIP. ....ciuiiiiiiiiieitieiieeiee et stee et ettt sbeesieeebeesabe e beeanbeesneesaneenes 32.69
BER BEAMNNG CO. ..ttt b et h e h e b E bbbt h e b e h et b ea e b e e b e e bt e nab e bbb e nre e 22.99
Changshan Import & Export Company, Ltd. ..........ccccc..... 22.99
Changzhou Daya Import and Export Corporation Limited 22.99
China Huanchi Bearing Group Corp. AND Ningbo Huanchi Import & Export Co. Ltd. ........cccccoiiiiiiiiiiiiiieiieiiee e 22.99
China National Automobile Industry Guizhou IMmport & EXPOrt COIP. ......cuiiiiiiiiieiieiiie ittt 22.99
China National Machinery & Equipment Import & Export Wuxi Co., Ltd. ... 22.99
Chongging Changjiang Bearing Industrial Corporation .............c.cccceveevveene 22.99
CSC Bearing COMPANY LIMIEA ......ooitiiiiieitieiiieiie ettt b e te e et et e et eeab e e rheeeabe e as e e b e e ebeeeabeesabeebeeanbeenbeesneeenes 22.99
Dongguan TR Bearing Corporation, LEA. .........oouiiiiiiiioiiieiie ittt sen e e e sbe e 22.99
Fujian Nanan Fushan Hardware Machinery Electric Co., Ltd. .... 22.99
Guangdong Agricultural Machinery Import & EXport COMPAaNY .........ccccocuveriiiiieniieiie e 22.99
Harbin Bearing Group AND Heilongjiang Machinery and Equipment Import and Export Corporation ...........c.ccceeveeveenne. 22.99
Jiangsu CTD IMpPorts & EXPOItS C0., L. ..oocuiiiiiiiiiiiiiiii ettt e b e be e nne s 22.99
Jiangsu General Ball & Roller Co., Ltd. .....c.ccooveviiniieniiiiecee. 22.99
Jiangsu Hongye Intl. Group Industrial Development Co., Ltd. .... 22.99
JINrUN GroUP LEA. HAINING oottt b e ettt e e e bt e b et £ hb e e s e ea bt e b e e e b e e shb e en bt e enbeebeeebbeenneennbeebee s 22.99
NINGDO CiXi IMPOIt EXPOIT CO. ..ottt ettt bttt b e bt e s bt e et sab e e bt e s b b e e s beesen e e bt e e b e e sbeeeans 22.99
Ningbo Economic and Technological Development Zone AND Tiansheng Bearing Co. Ltd AND TSB Group USA Inc.

AND TSB Bearing Group America, CO. (TSB GrOUP) .....cueeiiiiiiiiiiiii ettt ettt 22.99
NINGD0 General BEANNG C0., LEA. ......iiiiiiiiiiie ittt h ettt b e bt e s bt e et e e sab e et e e e be e e abeesabeebeeenbeenbeeanns 22.99
Ningbo Jinpeng Bearing Co., Ltd. AND Ningbo Mikasa Bearing Co. Ltd. AND Ningbo Cizhuang Bearing Co. Tahsleh

(DAY fo] o =T o 4o o 1= ST PR TR PPR 22.99
Ningbo MOS Group Corporation, Ltd. 22.99
[N o] g1 0@ o] (=Tt o I o TN 10 (o PSPPSR PP 22.99
Premier Bearing & EQUIPMENT, LI, ....ooouiiiiiiiii ittt sttt b e sttt et 22.99
Sapporo Precision Inc./Shanghai Precision Bearing Co., Ltd. .... 22.99
Shaanxi Machinery & Equipment Import & Export Corp. ............ 22.99
Shandong Machinery Import & EXPOrt GrOUDP COIP. ..cciuuiiuiiiuieiiieiiteeitie st e st e st stee bt rie et e e e e beesaeeabeesabeebeeanbeesneesneeenes 22.99
Shanghai Bearing (Group) Company LIMILEO ..........ccooiiiiiiiiiiiici ettt 22.99
Shanghai Foreign Service and Economic Cooperation Co. Ltd. ... 22.99
Shanghai General Pudong Bearing Co., Ltd. .......cccccoeviiiniiinnenn 22.99
Shanghai Hydraulics & PREUMALICS COIP. ...eeiuuiiiiiiiiieitie ettt ettt ettt sttt e bt e sbe e st e ease e e beesbe e e bt e sabe e beeanbeenbeesneeenes 22.99
Shanghai Nanshi Foreign Economic Cooperation & Trading Co., Ltd. .......cccociiiiiiiiiiiiiiiieeec e 22.99
Shanghai SNZ Bearings Co., Ltd. ......ccccceiiiiiiiiiieiieeieee e 22.99
Shanghai Zhong Ding I/E Trading Co., Ltd. AND Shanghai Li Chen Bearings ... 22.99
Shaoguan Southeast BEariNg CO. LEA. .....ccieiiuiiiiiiiieiie ettt ettt et e s ae e bt e e et e beesheeebeesabe e beeanbeesbeesnbeenes 22.99
Sin NanHwa Bearings Co. Ltd. AND Sin NanHWa CO. LEA. .....cciiiiiiiiiiiieii et 22.99
TC Bearing Manufacturing Co. Ltd. ........ccccoovveiieiieininiiiens 22.99
Wafangdian Bearing Company Ltd. .. 22.99
Wholelucks INAUSEHAl LIMITEO ........ooviiiiiiiieeiiee e r e re et n e e eneseeennesreennennees 22.99
Wuxi New-way MacChinery C0., L. ......cooiiiiiiiiiiiiei ettt sb et ettt b et e e b ene e s 22.99
Zhejiang Rolling Bearing Co. Ltd. ..... 22.99
Zhejiang Shenlong Bearing Co. Ltd. .... 22.99
Zhejiang Wanbang INAUSEHAl C0., L. .....ooiiiiiiiiiiiieeiee ettt h ettt e e b e e she e e be e sabe e beeanbeenneesnbeenes 22.99
Zhejiang Xinchang Xinzhou INAUSEHAl CO. LEA. ......iiiiiiiiiiii ettt et 22.99
Zhejiang Xinchun Bearing Co. Ltd. ................ 22.99
Zhejiang ZITIC Import & Export Co. Ltd. 22.99
PRC-WIAE REIE ..ottt ettt e e et e et e R e e e e Rt e s e Rt e s e Rt e et et e e e e et e ae e e e eR e e n e e b e e n e b e e n e nne s 59.30
Disclosure ITC Notification bearings from the PRC are materially

In accordance with 19 CFR In accordance with section 733(f) of iﬁéugnsg’i?lrdiﬁaten material injury to,
351.224(b), the Department will disclose the Act, we have notified the ITC of the o ¥

Department’s preliminary affirmative Public Comment

the calculations performed in the
P determination. If the final determination

preliminary determination to interested
parties within five days of the date of
publication of this notice.

in this proceeding is affirmative, the ITC ~ In accordance with 19 CFR
will determine before the later of 120 351.301(c)(3)(i), interested parties may
days after the date of this preliminary submit publicly available information to

determination or 45 days after the final ~ value the factors of production for
determination whether imports of ball purposes of the final determination
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within 30 days after the date of
publication of this preliminary
determination. Case briefs or other
written comments must be submitted to
the Assistant Secretary for Import
Administration no later than one week
after issuance of the verification report.
Rebuttal briefs, whose content is limited
to the issues raised in the case briefs,
must be filed within five days after the
deadline for the submission of case
briefs. A list of authorities used, a table
of contents, and an executive summary
of issues should accompany any briefs
submitted to the Department. Executive
summaries should be limited to five
pages total, including footnotes. Further,
we request that parties submitting briefs
and rebuttal briefs provide the
Department with a copy of the public
version of such briefs on diskette.

In accordance with section 774 of the
Act, we will hold a public hearing, if
requested, to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs. If a
request for a hearing is made, we will
tentatively hold the hearing two days
after the deadline for submission of
rebuttal briefs at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.
Parties should confirm by telephone the
date, time, and location of the hearing
48 hours before the scheduled date.

Interested parties who wish to request
a hearing, or to participate in a hearing
if one is requested, must submit a
written request to the Assistant
Secretary for Import Administration,
U.S. Department of Commerce, Room
1870, within 30 days of the date of
publication of this notice. Requests
should contain: (1) The party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
the issues to be discussed. At the
hearing, oral presentations will be
limited to issues raised in the briefs. See
19 CFR 351.310(c). The Department will
make its final determination no later
than 135 days after the date of
publication of this preliminary
determination.

This determination is issued and
published in accordance with sections
733(d) and 777(i)(1) of the Act.

Dated: October 1, 2002.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02—26114 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-839]

Polyester Staple Fiber from Korea:
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review.

SUMMARY: On June 7, 2002, the
Department of Commerce published the
preliminary results of the administrative
review of the antidumping duty order
on polyester staple fiber from Korea.
The period of review is November 8,
1999, through April 30, 2001. We gave
interested parties an opportunity to
comment on the preliminary results.
Based on our analysis of the comments
received and an examination of our
calculations, we have made certain
changes for the final results. The final
weighted-average dumping margins for
the seven manufacturer/exporters are
listed below in the “Final Results of the
Review” section of this notice.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Andrew McAllister or Jarrod Goldfeder,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—1174, or
(202) 482—-0189, respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act’), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce’s (“the
Department”’) regulations are to 19 CFR
part 351 (April 2001).

Background

Since the publication of the
preliminary results in this review (see
Certain Polyester Staple Fiber from
Korea: Preliminary Results of
Antidumping Duty Administrative
Review, 67 FR 39350 (June 7, 2002)
(“Preliminary Results”)), the following
events have occurred:

We invited parties to comment on the
preliminary results of the review. On

July 17, 2002, E.I. DuPont de Nemours,
Inc., Arteva Specialties S.a.r.l., d/b/a
KoSa, Wellman, Inc., and
Intercontinental Polymers, Inc.,
(collectively “the petitioners”), and
Estal Industry Co., Ltd. (“Estal’), Keon
Baek Co., Ltd. (“Keon Baek”), Mijung
Ind., Co., Ltd. (“Mijung”’), Sam Young
Synthetics Co., Ltd. (“SamYoung”),
Stein Fibers, Ltd. (“Stein Fibers”), and
Sunglim Co., Ltd. (“Sunglim”) filed case
briefs. On July 24, 2002, the above-
mentioned parties and Huvis
Corporation (“Huvis”) filed rebuttal
briefs.

Scope of the Order

For the purposes of this order, the
product covered is certain polyester
staple fiber (“PSF”’). PSF is defined as
synthetic staple fibers, not carded,
combed or otherwise processed for
spinning, of polyesters measuring 3.3
decitex (3 denier, inclusive) or more in
diameter. This merchandise is cut to
lengths varying from one inch (25 mm)
to five inches (127 mm). The
merchandise subject to this order may
be coated, usually with a silicon or
other finish, or not coated. PSF is
generally used as stuffing in sleeping
bags, mattresses, ski jackets, comforters,
cushions, pillows, and furniture.
Merchandise of less than 3.3 decitex
(less than 3 denier) currently classifiable
under the Harmonized Tariff Schedule
of the United States (“HTSUS”’) at
subheading 5503.20.00.20 is specifically
excluded from this order. Also
specifically excluded from this order are
polyester staple fibers of 10 to 18 denier
that are cut to lengths of 6 to 8 inches
(fibers used in the manufacture of
carpeting). In addition, low-melt PSF is
excluded from this order. Low-melt PSF
is defined as a bi-component fiber with
an outer sheath that melts at a
significantly lower temperature than its
inner core.

The merchandise subject to this order
is currently classifiable in the HTSUS at
subheadings 5503.20.00.45 and
5503.20.00.65.1 Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under order is dispositive.

Period of Review

The period of review (“POR”) is
November 8, 1999, through April 30,
2001.

Fair Value Comparisons

To determine whether sales of PSF
from Korea to the United States were

1 These HTSUS numbers have been revised to
reflect changes in the HTSUS numbers at the suffix
level.
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made at less than normal value, we
compared export price (“EP”’) to normal
value (“NV”’). Our calculations followed
the methodologies described in the
Preliminary Results, except as noted
below and in each individual
respondent’s calculation memorandum,
dated October 7, 2002, which is on file
in the Import Administration’s Central
Records Unit (“CRU”’), Room B—099 of
the main Department of Commerce
building.

Export Price

We used EP as defined in section
772(a) of the Act. We calculated EP
based on the same methodologies
described in the Preliminary Results.

Normal Value

We used the same methodology as
that described in the Preliminary
Results to determine the cost of
production (“COP”’), whether
comparison market sales were at prices
below the COP, and the NV.

Changes from the Preliminary Results

In the Preliminary Results, we
miscalculated the per-unit assessment
rates of Huvis, Keon Baek, Mijung, and
Sam Young. This error has been
corrected in these final results. Also, for
all respondents, we have added
programming language to determine
whether the importer-specific duty
assessment rates were de mimimis (i.e.,
less than 0.50 percent).

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this review
are addressed in the “Issues and
Decision Memorandum” from Richard
W. Moreland, Deputy Assistant
Secretary, Import Administration to
Faryar Shirzad, Assistant Secretary,
Import Administration, dated October 7,
2002 (“Decision Memorandum’’), which
is hereby adopted by this notice.
Attached to this notice as an appendix
is a list of the issues which parties have
raised and to which we have responded
in the Decision Memorandum. Parties
can find a complete discussion of all
issues raised in this review and the
corresponding recommendations in this
public memorandum which is on file in
the Department’s CRU. In addition, a
complete version of the Decision
Memorandum can be accessed directly
on the Web at http://ia.ita.doc.gov/frn/
frnhome.htm. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of the Review

We determine that the following
percentage margins exist for the period

November 8, 1999, through April 30,
2001:

Weighted-average

Exporter/manufacturer margin percentage

Daeyang Industrial Co.,

Ltd. e 1.39
Estal Industry Co., Ltd. ... | 0.20 (de minimis)
Huvis Corporation ........... 3.37
Keon Baek Co., Ltd. ....... 0.31 (de minimis)
Mijung Ind., Co., Ltd. ...... 1.00
Sam Young Synthetics

Co,, Ltd. .o, 0.75
Sunglim Co., Ltd. ............ 0.61

Assessment Rates

The Department will determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. In accordance with 19 CFR
351.212(b)(1), we have calculated an
exporter/importer (or customer)-specific
assessment rate for merchandise subject
to this review. The Department will
issue appropriate assessment
instructions directly to the Customs
Service within 15 days of publication of
these final results of review. We will
direct the Customs Service to assess the
resulting assessment rates against each
of the importer’s/customer’s entries
during the review period.

We have calculated importer-specific
assessment rates for the subject
merchandise by aggregating the
dumping margins calculated for all U.S.
sales examined and dividing this
amount by the total quantity of those
sales. To determine whether the duty
assessment rates were de minimis, in
accordance with the requirement set
forth in 19 CFR 351.106(c)(2), we
calculated importer-specific ad valorem
rates based on the EPs.

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) the
cash deposit rates for the reviewed
companies will be those established
above in the “Final Results of Review”
section, except if the rate is less than
0.50 percent, and therefore, de minimis
within the meaning of 19 CFR
351.106(c)(1), in which case the cash
deposit rate will be zero; (2) for
previously reviewed or investigated
companies not listed above, the cash
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original less than fair

value investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) the cash
deposit rate for all other manufacturers
or exporters will continue to be 11.35
percent, the “All Others” rate made
effective by the less-than-fair-value
investigation. These requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as the only
reminder to parties subject to the
administrative protective order (“APO”)
of their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO material or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulation and the terms of an
APO is a sanctionable violation.

This administrative review and notice
are published in accordance with
sections 751(a)(1) of the Act and 19 CFR
351.221(b)(5).

Dated: October 7, 2002.
Faryar Shirzad,
Assistant Secretary for Import
Administration.

APPENDIX I

List of Comments in the Issues and
Decision Memorandum

Comment 1: De Minimis Threshold

Comment 2: Treatment of Sales Above
Normal Value

Comment 3: Imposition of Margins and
Injury to the Domestic Injury

Comment 4: Individual-Rate Duty
Drawback Scheme

Comment 5: Fixed-Rate Duty Drawback
Scheme

Comment 6: Treatment of Disqualified
Duty Drawback Benefits

Comment 7: Sunglim G&A and
Financial Expense Ratios

Comment 8: Sunglim Foreign Movement
Charges

Comment 9: Estal U.S. Credit Expense

Comment 10: Estal General and
Administrative Expenses

Comment 11: Estal Financial Expenses

Comment 12: Huvis Home Market Sales
in U.S. Dollars

Comment 13: Huvis Matching Criteria
Comment 14: Huvis G&A Expense Ratio
Comment 15: Mijung G&A Expenses
[FR Doc. 02—-26179 Filed 10-11-02; 8:45 am)]
BILLING CODE 3510-DS-S
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-822]

Final Results of Antidumping
Administrative Review: Stainless Steel
Plate in Coils From lItaly

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

ACTION: Notice of Final Results in the
Antidumping Duty Administrative
Review of Stainless Steel Plate in Coils
from Italy.

SUMMARY: In response to a request from
ThyssenKrupp Acciai Speciali Terni
S.p.A (“TKAST”) and ThyssenKrupp

AST USA, Inc. (“TKASTUSA”), the U.S.

Department of Commerce
(“Department”) is conducting an
administrative review of the
antidumping duty order on stainless
steel plate in coils (“SSPC”) from Italy
for the period May 1, 2000 through
April 30, 2001.

We received no comments on the
preliminary results, and we have made
no changes in our analysis. Therefore,
the final results do not differ from the
preliminary results. The final weighted-
average dumping margin for the
reviewed firm is listed below in the
section entitled “Final Results of the
Review.”

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Stephen Bailey or Robert Bolling,
Enforcement Group III, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,

NW., Washington, DC 20230; telephone:

202-482-1102, or 202—-482-3434,
respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“Act”), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR Part
351 (2001).

Background

On June 10, 2002, the Department
published in the Federal Register (67
FR 39677) the preliminary results of its
administrative review of the
antidumping duty order on stainless
steel plate in coils from Italy

(“Preliminary Results”’). We invited
parties to comment on our preliminary
results of review. No party submitted
comments on our preliminary results.
We have now completed the
administrative review in accordance
with section 751(a) of the Act.

Scope of Review

For purposes of this administrative
review, the product covered is certain
stainless steel plate in coils. Stainless
steel is an alloy steel containing, by
weight, 1.2 percent or less of carbon and
10.5 percent or more of chromium, with
or without other elements. The subject
plate products are flat-rolled products,
254 mm or over in width and 4.75 mm
or more in thickness, in coils, and
annealed or otherwise heat treated and
pickled or otherwise descaled. The
subject plate may also be further
processed (e.g., cold-rolled, polished,
etc.) provided that it maintains the
specified dimensions of plate following
such processing. Excluded from the
scope of this petition are the following:
(1) Plate not in coils, (2) plate that is not
annealed or otherwise heat treated and
pickled or otherwise descaled, (3) sheet
and strip, and (4) flat bars. In addition,
certain cold-rolled stainless steel plate
in coils is also excluded from the scope
of these orders. The excluded cold-
rolled stainless steel plate in coils is
defined as that merchandise which
meets the physical characteristics
described above that has undergone a
cold-reduction process that reduced the
thickness of the steel by 25 percent or
more, and has been annealed and
pickled after this cold reduction
process.

The merchandise subject to this
review is currently classifiable in the
Harmonized Tariff Schedule of the
United States (HTS) at subheadings:
7219110030, 7219110060, 7219120005,
7219120020, 7219120025, 7219120050,
7219120055, 7219120065, 7219120070,
7219120080, 7219310010, 7219900010,
7219900020, 7219900025, 7219900060,
7219900080, 7220110000, 7220201010,
7220201015, 7220201060, 7220201080,
7220206005, 7220206010, 7220206015,
7220206060, 7220206080, 7220900010,
7220900015, 7220900060, and
7220900080. Although the HTS
subheadings are provided for
convenience and Customs purposes, the
written description of the merchandise
under investigation is dispositive.

Analysis of Comments Received

Because no interested party submitted
comments, the Department hereby
adopts all findings from the Preliminary
Results in these final results.

Final Results of Review

We determine that the following
percentage margin exists for the period
May 1, 2000, through April 30, 2001:

Weighted-
Average
Producer/Manufacturer/Exporter Margin
(percent)
TKAST i 0.00

The Department shall determine, and
Customs shall assess, antidumping
duties on all appropriate entries. The
Department will issue appraisement
instructions directly to the Customs
Service. In accordance with 19 CFR
351.212(b), we have calculated exporter/
importer-specific assessment rates. We
divided the total dumping margins for
the reviewed sales by the entered
quantity of those reviewed sales for
TKAST. We will direct the Customs
Service to assess the resulting
percentage margins against the entered
Customs values for the subject
merchandise on each of that importer’s
entries under the relevant order during
the review period (see 19 CFR
351.212(b)(1)).

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of
this notice of final results of
administrative review for all shipments
of stainless steel plate in coils from Italy
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication, as provided by section
751(a)(1) of the Act: (1) The cash deposit
rate for TKAST will be the rate shown
above; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in these or any previous
reviews conducted by the Department,
the cash deposit rate will be the “all
others” rate, which is 48.80 percent.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
review.

Notification of Interested Parties

This notice also serves as a final
reminder to importers of their
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responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APOs”’) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act.

Dated: October 3, 2002.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02—-26181 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-475-821]

Stainless Steel Wire Rod From lItaly:
Notice of Final Results of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Stainless Steel Wire Rod from
Italy: notice of final results of
countervailing duty administrative
review.

SUMMARY: On June 7, 2002, the
Department of Commerce (the
Department) published in the Federal
Register its preliminary results of
administrative review of the
countervailing duty order on stainless
steel wire rod from Italy for the period
January 1, 2000, through December 31,
2000.

Upon review of the comments
received, the Final Results remain

unchanged from the Preliminary
Results. For information on the subsidy
rate for the reviewed company, see the
“Final Results of Review” section of this
notice.

EFFECTIVE DATE: October 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Carrie Farley at (202) 482—0395 or Eric
B. Greynolds at (202) 482-6071, Office
of AD/CVD Enforcement VI, Group II,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Room 4012, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
regulations codified at 19 CFR part 351
(2001).

Background

On June 7, 2002, the Department
published the preliminary results of the
administrative review of the
countervailing duty order on stainless
steel wire rod from Italy. See Stainless
Steel Wire Rod from Italy, 67 FR 39357
(June 7, 2002) (Preliminary Results).
This review covers one manufacturer/
exporter, Acciaierie Valbruna S.p.A.
This review covers the period January 1,
2000, through December 31, 2000 and
17 programs.

Scope of Review

For purposes of this administrative
review, certain stainless steel wire rod
(SSWR or subject merchandise)
comprises products that are hot-rolled
or hot-rolled annealed and/or pickled
and/or descaled rounds, squares,
octagons, hexagons or other shapes, in
coils, that may also be coated with a
lubricant containing copper, lime or
oxalate. SSWR is made of alloy steels
containing, by weight, 1.2 percent or
less of carbon and 10.5 percent or more
of chromium, with or without other
elements. These products are
manufactured only by hot-rolling or hot-
rolling, annealing, and/or pickling and/
or descaling, and are normally sold in
coiled form, and are of solid cross-
section. The majority of SSWR sold in
the United States is round in cross-
sectional shape, annealed and pickled,
and later cold-finished into stainless
steel wire or small-diameter bar. The

most common size for such products is
5.5 millimeters or 0.217 inches in
diameter, which represents the smallest
size that normally is produced on a
rolling mill and is the size that most
wire drawing machines are set up to
draw. The range of SSWR sizes
normally sold in the United States is
between 0.20 inches and 1.312 inches in
diameter. Two stainless steel grades
SF20T and K-M35FL are excluded from
the scope of the investigation. The
percentages of chemical makeup for the
excluded grades are as follows:

SF20T:
Carbon ........ccu.e.. 0.05 max
Manganese ............ 2.00 max
Phosphorous ......... 0.05 max
Sulfur ............ ... 0.15 max
Silicon ........ 1.00 max
Chromium 19.00/21.00
Molybdenum ........ 1.50/2.50
Lead .oovveeeieviiinnns added (0.10/0.30)
Tellurium .............. added (0.03 min)
K-M35FL:
Carbon ......c..ccueee.. 0.015 max
Manganese ............ 0.40 max
Phosphorous ......... 0.04 max
Sulfur ............ .... 0.03 max
Silicon ........ 0.70/1.00
Chromium .. 12.50/14.00
Nickel ......... 0.30 max
Lead ...o........ .... added (0.10/0.30)
Aluminum ............ 0.20/0.35

The products covered by this
administrative review are currently
classifiable under subheadings
7221.00.0005, 7221.00.0015,
7221.00.0030, 7221.00.0045, and
7221.00.0075 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and Customs
purposes, the written description of the
scope of this review is dispositive.

Analysis of Comments Received

All issues raised in the case briefs by
parties to this administrative review are
addressed in the Issues and Decision
Memorandum (Decision Memorandum),
dated October 7, 2002, which is hereby
adopted by this notice. A list of issues
which parties have raised and to which
we have responded, all of which are in
the Decision Memorandum, is attached
to this notice as Appendix I. Parties can
find a complete discussion of all issues
raised in this review and the
corresponding recommendations in this
public memorandum which is on file in
room B-099 of the Main Commerce
Building. In addition, a complete
version of the Decision Memorandum
can be accessed directly on the World
Wide Web at http://ia.ita.doc.gov, under
the heading ‘“Federal Register Notices.”
The paper copy and electronic version
of the Decision Memorandum are
identical in content.
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Final Results of Review

In accordance with 19 CFR
351.221(b)(5), we calculated an
individual subsidy rate for each
producer/exporter subject to this
administrative review. We determine
the total estimated net countervailable
subsidy rate to be:

Producer/exporter Net subsidy rate

Acciaierie Valbruna
S.p.A.

0.27 percent ad valo-
rem

As provided for in the Statement of
Administrative Action (SAA)
accompanying the Uruguay Round
Agreements Act, H.R. Doc. 103-316, vol.
1 (1994) at 939 and 19 CFR
351.106(c)(1), any rate less than 0.5
percent ad valorem in an administrative
review is de minimis. Normally, we
would instruct the U.S. Customs Service
(Customs) to liquidate without regard to
countervailing duties, shipments of the
subject merchandise that are covered by
this review. However, because
liquidation of entries of subject
merchandise manufactured or exported
by Acciaierie Valbruna S.r.1 and/or
Acciaierie Bolzano S.r.l. is barred by the
terms of an injunction, we will not issue
liquidation instructions at this time.
However, we will instruct Customs to
set the cash deposit rate at zero for
Acciaierie Valbruna S.p.A.* See SAA at
939.

Because the URAA replaced the
general rule in favor of a country-wide
rate with a general rule in favor of
individual rates for investigated and
reviewed companies, the procedures for
establishing countervailing duty rates,
including those for non-reviewed
companies, are now essentially the same
as those in antidumping cases, except as
provided for in section 777A(e)(2)(B) of
the Act. The requested review will
normally cover only those companies
specifically named. See 19 CFR
351.213(b). Pursuant to 19 CFR
351.212(c), for all companies for which
a review was not requested, duties must
be assessed at the cash deposit rate, and
cash deposits must continue to be
collected, at the rate previously ordered.
As such, the countervailing duty cash

1We note that Acciaierie Valbruna S.r.1 and
Acciaierie Bolzano S.r.l. merged, effective January
1, 2000, and that the name of the merged companies
was changed to Acciaierie Valbruna S.p.A. Thus,
for liquidation purposes, we will refer to the
companies Acciaierie Valbruna S.r.] and Acciaierie
Bolzano S.r.l. Because it is possible that subject
merchandise also entered the United States during
the POR under the new name of the merged
companies, we will also use the name Acciaierie
Valbruna S.p.A. for liquidation purposes. For cash
deposit purposes, we refer to Acciaierie Valbruna
S.p.A.

deposit rate applicable to a company
can no longer change, except pursuant
to a request for a review of that
company. See Federal-Mogul
Corporation and The Torrington
Company v. United States, 822 F. Supp.
782 (CIT 1993) and Floral Trade Council
v. United States, 822 F. Supp. 766 (CIT
1993) (interpreting 19 CFR 353.22(e),
the antidumping regulation on
automatic assessment, which is
identical to 19 CFR 355.22(g), the
predecessor to 19 CFR 351.222(c)).
Therefore, the cash deposit rates for all
companies except those covered by this
review will be unchanged by the results
of this review.

We will instruct Customs to continue
to collect cash deposits for non-
reviewed companies at the most recent
company-specific or country-wide rate
applicable to the company. Accordingly,
the cash deposit rates that will be
applied to non-reviewed companies
covered by this order are those
established in the most recently
completed administrative proceeding
conducted under the URAA. See Final
Affirmative Countervailing Duty
Determination: Certain Stainless Steel
Wire Rod from Italy, 63 FR 40474 at
40503. These rates shall apply to all
non-reviewed companies until a review
of a company assigned these rates is
requested. In addition, for the period
January 1, 2000 through December 31,
2000, the assessment rates applicable to
all non-reviewed companies covered by
this order are the cash deposit rates in
effect at the time of entry.

Assessment Rates

We will not liquidate entries covered
by this review until the injunction
covering this order is lifted.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are in accordance with sections
751(a)(1)and 777(i)(1) of the Act.

Dated: October 7, 2002.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

Appendix I—Issues Discussed in the
Decision Memorandum

Methodology and Background Information

L. Background Information
A. Corporate History
B. Changes in Ownership
II. Subsidies Valuation Information
A. Allocation Period
B. Benchmark for Loans and Discount
Rates
III. Programs Determined to Be
Countervailable
A. Government of Italy Law 451/94 Early
Retirement Benefits
B. Province of Bolzano Law 25/81, Articles
13 through 15
C. European Social Fund
D. Lease of Bolzano Industrial Site to
Valbruna
E. Environmental and Research and
Development Assistance to Bolzano
Under Law 25/81
IV. Programs Determined To Be Not Used
A. Capacity Reduction Payments under
Articles 3 and 4 of Law 193/1984
B. Law 796/76 Exchange Rate Guarantees
C. Article 33 of Law 227/77, Export Credit
Financing Under Law 227/77, and
Decree Law 143/98
D. Grants under Laws 46/82 and 706/85
E. Law 181/89 and Law 120/89
F. Law 488/922, Legislative Decree 96/93
and Circolare 38522
G. Law 341/95 and Circolare 50175/95
H. Law 675/77
1. Interest Grants on Bank Loans
2. Mortgage Loans
3. Interest Contribution on IRI Loans
4. Personnel Retraining Aid
I. Law 394/81 Export Marketing Loans
J. Law 481/94 (and Precursors) Grants for
Reduced Production
K. Law 489/94
L. Law 10/91
V. Total Ad Valorem Rate
VI. Analysis of Comments
Comment 1: Selection of Discount Rate
Comment 2: Government of Italy Law 451/94
Early Retirement Benefits
Comment 3: Attribution of Law 25/81 Grants
to Valbruna
Comment 4: Bolzano Industrial Site Lease
and Extraordinary Maintenance
Comment 5: Final Results Should Identify
The Producer/Exporter as Acciaierie
Valbruna S.p.A.

[FR Doc. 02—26178 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Overseas Trade Missions

AGENCY: International Trade
Administration, Department of
Commerce.
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ACTION: Notice.

SUMMARY: The Department of Commerce
invites U.S. companies to participate in
the below listed overseas trade
missions. For a more complete
description of each trade mission,
obtain a copy of the mission statement
from the Project Officer indicated for
each mission below.

Explore BC

Vancouver, Canada, November 18-19,
2002, Recruitment closes on October 18,
2002.

For further information contact: Ms.
Cheryl Schell, U.S. Department of
Commerce. Telephone 604—642-6679,
or e-mail Cheryl.Schell@mail.doc.gov.

RepCom Mexico City 2002

Mexico City, Mexico, December 2-5,
2002, Recruitment closes on October 26,
2002.

For further information contact: Mr.
Bryan Larson, U.S. Department of
Commerce. Telephone 011-52-55—
5140-2612, or e-mail
Bryan.Larson@mail.doc.gov.

Textile and Apparel Trade Mission to
South Africa

Cape Town, Durban and
Johannesburg, December 8-14, 2002,
Recruitment closes on November 8,
2002.

For further information contact: Ms.
Pamela Kirkland, U.S. Department of
Commerce.

Telephone 202-482-3587, or e-mail
Pamela.Kirkland@mail.doc.gov.

Recruitment and selection of private
sector participants for these missions
will be conducted according to the
Statement of Policy Governing
Department of Commerce Overseas
Trade Missions dated March 3, 1997.
For further information contact Mr.
Thomas Nisbet, U.S. Department of
Commerce, telephone 202-482-5657, or
e-mail Tom_Nisbet@ita.doc.gov.

Dated: October 4, 2002.
Thomas H. Nisbet,

Director, Export Promotion Coordination,
Office of Planning, Coordination and
Management.

[FR Doc. 02—26062 Filed 10-11-02; 8:45 am]

BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No.: 981028268-1287-05]

Announcing Approval of Changes to
Federal Information Processing
Standard (FIPS) 186-2, Digital
Signature Standard

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.

ACTION: Notice.

SUMMARY: The Secretary of Commerce
has approved changes to Federal
Information Processing Standard (FIPS)

186-2, Digital Signature Standard (DSS).

These changes extend the transition
period for the implementation of FIPS
186—2 to December 2002 and clarify that
a private sector algorithm (PKCS #1,
version 1.5 or higher) may be used
during the extended transition period.

DATE: These changes are effective
October 15, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Elaine Barker, (301) 975-2911, National
Institute of Standards and Technology,
100 Bureau Drive, STOP 8930,
Gaithersburg, MD 20899-8930.

SPECIFICATIONS: These changes are
available electronically from the NIST
Web site at http://csrc.nist.gov/
encryption/tkdigsigs.html.

SUPPLEMENTARY INFORMATION: In ]anuary
2000, the Secretary of Commerce
approved FIPS 186-2, Digital Signature
Standard (DSS), which adopts three
techniques for the generation and
verification of digital signatures. These
are the Digital Signature Algorithm
(DSA) and two techniques specified in
industry standards (ANSI X9.31-1998,
Digital Signatures Using Reversible
Public Key Cryptography for the
Financial Services Industry and ANSI
9.62, 1998, Public Key Cryptography for
the Financial Services Industry:
Elliptical Curve Digital Signature
Algorithm). When the standard was
approved, it provided for a transition
period from July 2000 to July 2001 to
enable federal agencies to continue to
use their existing digital signature
systems and to acquire additional
equipment that might be needed to
interoperate with these legacy digital
signature systems. Several agencies
notified NIST that commercial
equipment implementing the digital
signature algorithms adopted by FIPS
186-2 is not readily available, and that
existing systems would be jeopardized
by adherence to the original
implementation schedule.

A notice was published in the Federal
Register (Volume 66, Number 133, pp.
36254-5) on July 11, 2001, seeking
public review or comment on proposed
changes to ease transition to FIPS 186—
2. The proposed changes extended the
transition period for the implementation
of FIPS 186-2 from July 2001 until
December 2002 and specified that a
private sector algorithm (PKCS #1,
version 1.5 or higher) may be used
during the extended transition period.
The Federal Register notice solicited
comments from the public, academic
and research communities,
manufacturers, voluntary standards
organizations, and Federal, state, and
local government organizations. In
addition to being published in the
Federal Register, the notice was posted
on the NIST Web pages; information
was provided about the submission of
electronic comments. Responses were
received from four individuals and
private sector organizations. Below are
three comments received; the fourth
response was a ‘‘no comments”’
response. None of the responses
received opposed the changes.

Comment: The extended transition
period will give government agencies a
longer period in which to implement
FIPS 186-2 and insure its
interoperability with existing systems.
Overall, these changes to FIPS 186-2 are
favorable, and should be adopted as
soon as possible.

Comment: This office concurs with
the document as written and has no
additional comments to offer.

Comment: I support the indefinite
continuation to ANSI X9.31 as a data
formatting approach approved under
FIPS 186. NIST is to be congratulated on
its continuing interaction with the PKI
industry to ensure compatible standards
as reflected in the continuing support
for PKCS #1.

Therefore, the Secretary of Commerce
approved the changes to Federal
Information Processing Standard (FIPS)
186—2, Digital Signature Standard (DSS).
These changes extend the transition
period for the implementation of FIPS
186—2 from July 2001 to December 2002
and clarify that a private sector
algorithm (PKCS #1, version 1.5 or
higher) may be used during the
extended transition period.

Authority: Under Section 5131 of the
Information Technology Management Reform
Act of 1996 and the Computer Security Act
of 1987, the Secretary of Commerce is
authorized to approve standards and
guidelines for the cost effective security and
privacy of sensitive information processed by
Federal computer systems.
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E.O. 12866: This notice has been
determined to be non-significant for
purposes of E.O. 12866.

It has been determined that this notice

does not contain policies with
Federalism implications as that term is
defined in E. O. 13132.

Dated: October 8, 2002.
Arden L. Bement, Jr.,
Director.
[FR Doc. 02—26132 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-CN-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Advanced Technology Program
Advisory Committee

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of partially closed
meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.
2, notice is hereby given that the
Advanced Technology Program
Advisory Committee, National Institute
of Standards and Technology (NIST),
will meet Tuesday, October 29, 2002,
from 8:45 a.m. to 3:45 p.m. The
Advanced Technology Program
Advisory Committee is composed of
eight members appointed by the
Director of NIST; who are eminent in
such fields as business, research, new
product development, engineering,
education, and management consulting.
The purpose of this meeting is to review
and make recommendations regarding
general policy for the Advanced
Technology Program (ATP), its
organization, its budget, and its
programs within the framework of
applicable national policies as set forth
by the President and the Congress. The
agenda will include an ATP update, a
panel from the international community
on technology programs, an update on
the ATP competition and a presentation
on emerging knowledge about ATP’s
impacts on firm behavior, collaboration,
etc. Discussions scheduled to begin at
8:45 a.m. and to end at 9:50 a.m. and to
begin at 2:30 p.m. and to end at 3:45
p-m. on October 29, 2002, on the ATP
budget issues and staffing of positions
will be closed. All visitors to the
National Institute of Standards and
Technology site will have to pre-register
to be admitted. Please submit your
name, time of arrival, email address and
phone number to Carolyn Peters no later
than Thursday, October 24, 2002, and

she will provide you with instructions
for admittance. Ms. Peters’s email
address is carolyn.peters@nist.gov and
her phone number is 301/975-5607.
DATES: The meeting will convene
October 29, 2002, at 8:45 a.m. and will
adjourn at 3:45 p.m. on October 29,
2002.

ADDRESS: The meeting will be held at
the National Institute of Standards and
Technology, Administration Building,
Lecture Room B, Gaithersburg,
Maryland 20899. Please note admittance
instructions under SUMMARY paragraph.
FOR FURTHER INFORMATION CONTACT:
Carolyn J. Peters, National Institute of
Standards and Technology,
Gaithersburg, Maryland 20899-1004,
telephone number (301) 975-5607.
SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on
January 3, 2002, that portions of the
meeting of the Advanced Technology
Program Advisory Committee which
involve discussion of proposed funding
of the Advanced Technology Program
may be closed in accordance with 5
U.S.C. 552b(c)(9)(B), because those
portions of the meetings will divulge
matters the premature disclosure of
which would be likely to significantly
frustrate implementation of proposed
agency actions; and that portions of
meetings which involve discussion of
staffing of positions in ATP may be
closed in accordance with 5 U.S.C.
552b(c)(6), because divulging
information discussed in those portions
of the meetings is likely to reveal
information of a personal nature where
disclosure would constitute a clearly
unwarranted invasion of personal
privacy.

Dated: October 8, 2002.
Arden L. Bement, Jr.,
Director.
[FR Doc. 02-26131 Filed 10-11-02; 8:45 am)|]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 100902A]

Caribbean Fishery Management
Council (CFMC); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Caribbean Fishery
Management Council’s Habitat Advisory
Panel (HAP), and the Scientific and
Statistical Committee (SSC), and the
Sustainable Fisheries Act (SFA)
Committee will hold meetings.

DATES: The SFA Committee will meet
on October 23-24, 2002, and the HAP/
SSC meeting will be held on October 25,
2002.

ADDRESSES: The meetings will be held at
the Embassy Suites Hotel, 8000 Tartak
St., Isla Verde, Carolina, PR.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, PR 00918-2577, telephone
787—-766—5926.

SUPPLEMENTARY INFORMATION: The SFA
Committee, the HAP, and the SSC will
meet to discuss the items contained in
the following agendas:

October 23, 2002

SFA Committee Meeting

Presentation of SFA Parameter Tables

Review of Section I of the SFA
Amendment Options Paper

The SFA Committee will need to
review the various SFA parameter
options and offer recommendations to
the CFMC based on group consensus.
These recommended alternatives will
then be utilized to construct the table of
SFA parameters for CFMC managed
species.

Additionally, the SFA Committee will
need to review the various alternatives
regarding the aquarium trade species in
the Reef Fish and Coral Fishery
Management Plans, in order to produce
a recommendation to the CFMC on how
to pursue management of these species.
This discussion will have ramifications
on the generation of stock status
determination criteria for these species.

Construction of SFA Parameters

The SFA Committee will need to
evaluate the various biological and
socio-economic data, as well as personal
knowledge and experience, on all
managed species and species groups, in
order to recommend prudent stock
status determination criteria to the
CFMC. This process may, in turn drive
additional management measures, based
on the resulting stock status
determination (i.e., approaching
overfished or overfished status).

October 24, 2002

Discussion on Sections I and II of the
SFA Amendment OptionsPaper

The SFA Committee will need to
review the various proposed alternatives
and offer recommendations to the CFMC
based on group consensus that will
comply with Magnuson-Stevens Fishery



Federal Register/Vol. 67, No. 199/ Tuesday, October 15, 2002/ Notices

63623

Conservation and Management Act
(Magnuson-Stevens Act) and National
Environmental Policy Act requirements.

Discussion on Sections I and II of the
SFA Amendment OptionsPaper
(continued)

October 25, 2002
HAP/SSC

Call to Order

Decision Making Process for Essential
Fish Habitat (EFH)

Alternatives (Decision Tree)
Mapping EFH
Fishing Impacts on EFH

Alternatives for Habitat Areas of
Particular Concern (HAPC)

Environmental Consequences
Other Business

The SFA Committee will meet on
Wednesday, October 23, and Thursday,
October 24, 2002. The HAP/SSC will
convene on Friday, October 2002, from
10—4 p.m.

The meetings are open to the public,
and will be conducted in English.
Fishers and other interested persons are
invited to attend and participate with
oral or written statements regarding
agenda issues.

Although non-emergency issues not
contained in this agenda may come
before the Council for discussion, in
accordance with the Magnuson-Stevens
Act, those issues may not be the subject
of formal Council action during these
meetings. Action will be restricted to
those issues specifically listed in this
notice and any issue arising after
publication of this notice that require
emergency action under section 305(c)
of the Magnuson-Stevens Act, provided
the public has been notified of the
Council’s intent to take final action to
address this emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
For more information or request for sign
language interpretation and/other
auxiliary aids, please contact Mr.
Miguel A. Rolon, Executive Director,
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, PR 00918-2577, telephone
(787) 766-5926, at least 5 days prior to
the meeting date.

Dated: October 9, 2002.
Matteo Milazzo,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—-26135 Filed 10-11-02; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 100802D]

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Research Steering Committee, Habitat
Oversight Committee and Groundfish
Oversight Committee in October, 2002
to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
Recommendations from these groups
will be brought to the full Council for
formal consideration and action, if
appropriate.

DATES: The meetings will be between
October 28 - 30, 2002. See
SUPPLEMENTARY INFORMATION for specific
dates and times.

ADDRESSES: The meetings will be held
in Wakefield, MA, Plymouth, MA and
Portsmouth, NH. See SUPPLEMENTARY
INFORMATION for specific locations.
Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
(978) 465-0492.

SUPPLEMENTARY INFORMATION:
Meeting Dates and Agendas

Monday, October 28, 2002, 9:30 a.m.-
-Research Steering Committee Meeting.

Location: Sheraton Colonial, One
Audubon Road, Wakefield, MA 01880;
telephone: (781) 245-9300.

The committee will hear an update on
the status of current projects, recent
contract awards and funding for the
NOAA Fisheries Cooperative Research
Partners Initiative. They will also
discuss development of procedures for
tracking cooperative research projects,
project evaluation, and the integration
of results into the management process.
Also on the agenda will be discussion
and planning for a public process to
identify habitat research priorities that
could be addressed through
collaborative research.

Tuesday, October 29, 2002, 9:30--
Habitat Oversight Committee Meeting.

Location: Sheraton Inn, 180 Water
Street, Plymouth, MA 02360; telephone:
(508) 747-4900.

The Committee will review the
analysis for the Essential Fish Habitat
Sections of the Draft Supplementary
Environmental Impact Statement
(DSEIS) for Amendment 13. They may
select preferred alternatives for
Amendment 13 to be recommended to
the full Council.

Wednesday, October 30, 2002, 9:30
a.m.--Groundfish Oversight Committee
Meeting.

Location: Holiday Inn, 300 Woodbury
Ave., Portsmouth, NH 03801; telephone:
(603) 431-8000.

The committee will meet to review
the Draft Environmental Impact
Statement (DEIS) for Amendment 13 to
the Northeast Multispecies Fishery
Management Plan. The Committee will
review alternatives and analyses,
provide advice on improving the DEIS,
and will consider recommending a
preferred alternative for Council
consideration. In addition, the
Committee will meet in a closed session
to review applications to fill several
vacant advisory panel positions.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Paul J. Howard
(see ADDRESSES) at least 5 days prior to
the meeting dates.

Dated: October 9, 2002.
Matteo J. Milazzo,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—26139 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 100802E]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), NationalOceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Pacific Fishery
Management Council (Council) and its
advisory bodies will hold public
meetings.

DATES: The Council and its advisory
bodies will meet October 28, 2002
through November 1, 2002. The Council
session will begin on Monday, October
28 at 3:30 p.m., reconvening each day
through Friday. All meetings are open to
the public, except a closed session will
be held at 3:30 p.m. on Monday,
October 28 to address litigation and
personnel matters. The Council will
meet as late as necessary each day to
complete its scheduled business.

ADDRESSES: The meetings will be held at
the Crowne Plaza Hotel, 1221 Chess
Drive, Foster City, CA 94404; telephone:
650-570-5700.

Council address: Pacific Fishery

Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
OR 97220.
FOR FURTHER INFORMATION CONTACT: Dr.
Donald O. Mclsaac, Executive Director;
telephone: 503-820-2280 or 866—806—
7204.

SUPPLEMENTARY INFORMATION: The
following items are on the Council
agenda, but not necessarily in this order.
All items listed are subject to potential
Council action.

A. Call to Order

. Opening Remarks, Introductions
. Council Member Appointments
. Roll Call

. Executive Director’s Report

. Approve Agenda

. Approve April 2002 Minutes

B. Habitat Issues
Essential Fish Habitat (EFH) Issues

C. Salmon Management

1. NMFS Report on Salmon
Management

2. Update of Ongoing Fisheries

3. Salmon Management 2003 Option
Hearing Sites and Preseason Schedule

4. Scientific and Statistical Committee
(SSC) Methodology Review Report

DU WN =

D. Highly Migratory Species (HMS)
Management

1. NMFS Report on HMS Management
2. Adoption of Final HMS Fishery
Management Plan (FMP)

E. Pacific Halibut Management

Proposed Changes to the 2003 Catch
Sharing Plan and Annual Regulations

F. Coastal Pelagic Species (CPS)
Management

1. NMFS Report on CPS Management

2. Pacific Sardine Stock Assessment
and Harvest Guideline for 2003

3. Consideration of Long-Term
Sardine Harvest Allocation

G. Groundfish Management

4. NMFS Report on Groundfish
Management

5. Status of Fisheries and Inseason
Adjustments

6. Status of Vessel Monitoring System
(VMS) Plans

7. Stock Assessment Review (STAR)
Panel Process

8. Amendment 17 - Multi-Year
Management

9. Exempted Fishing Permits (EFPs):
Update and New Proposals

10. Groundfish FMP Programmatic
Environmental Impact Statement (EIS)

11. Groundfish FMP EFH EIS

12. Groundfish Strategic Plan Two-
Year Review

13. Further Refinement of
Amendment 16 - Rebuilding Plans

14. Planning for Bycatch and B0/
Maximum Sustainable Yield Workshops

H. Administrative and Other Matters

1. Legislative Matters

2. Financial Matters

3. Appointments to Advisory Bodies,
Standing Committees, and Other
Forums

4. Election of Council Chair and Vice
Chair

5. Council Staff Work Load Priorities

6. March 2003 Council Meeting Draft
Agenda

SCHEDULE OF ANCILLARY
MEETINGS

MONDAY, OCTOBER 28, 2002

Council Secretariat 8 a.m.

Highly Migratory Species Plan
Development Team 8 a.m.

Scientific and Statistical Committee 8
a.m.

Habitat Committee 10 a.m.

Legislative Committee 10 a.m.

Groundfish Advisory Subpanel 1 p.m.

Groundfish Management Team 1 p.m.

Budget Committee 1 p.m.

TUESDAY, OCTOBER 29, 2002
Council Secretariat 7 a.m.

California State Delegation 7 a.m.
Oregon State Delegation 7 a.m.
Washington State Delegation 7 a.m.
Groundfish Advisory Subpanel 8 a.m.
Groundfish Management Team 8 a.m.
Scientific and Statistical Committee 8

a.m.
STAR Panel Debriefing (GAP/GMT/
SSC) 10 a.m.
Enforcement Consultants Immediately
following Council Session

WEDNESDAY, OCTOBER 30, 2002

Council Secretariat 7 a.m.

California State Delegation 7 a.m.

Oregon State Delegation 7 a.m.

Washington State Delegation 7 a.m.

Groundfish Advisory Subpanel 8 a.m.

Groundfish Management Team As
necessary

Enforcement Consultants As
necessary

THURSDAY, OCTOBER 31, 2002

Council Secretariat 7 a.m.

California State Delegation 7 a.m.

Oregon State Delegation 7 a.m.

Washington State Delegation 7 a.m.

Groundfish Advisory Subpanel 8
a.m.- noon

Groundfish Management Team As
necessary

Enforcement Consultants As
necessary

FRIDAY, NOVEMBER 1, 2002

Council Secretariat 7 a.m.

California State Delegation 7 a.m.

Oregon State Delegation 7 a.m.

Washington State Delegation 7 a.m.

Although non-emergency issues not
contained in this agenda may come
before this Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Ms. Carolyn Porter
at (503)820-2280 or (866)806—7204 at
least 5 days prior to the meeting date.

Dated: October 9, 2002.
Matteo J. Milazzo,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—26138 Filed 10-11-02; 8:45 am)]
BILLING CODE 3510-22-S
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool and
Man-Made Fiber Textile Products
Produced or Manufactured in Burma
(Myanmar)

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
Burma (Myanmar) and exported during
the period January 1, 2003 through
December 31, 2003 are based on limits
notified to the Textiles Monitoring Body
pursuant to the Uruguay Round
Agreement on Textiles and Clothing
(ATQ).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the limits for the 2003 period.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the availability of
the 2003 CORRELATION will be

published in the Federal Register at a
later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Uruguay Round Agreement on Textiles and
Clothing (ATC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool and man-made fiber textile
products in the following categories,
produced or manufactured in Burma
(Myanmar) and exported during the twelve-
month period beginning on January 1, 2003
and extending through December 31, 2003, in
excess of the following levels of restraint:

Category Twelve—ml(i)rrrﬁ? restraint
340/640 ......cccuveennee.. 102,781 dozen.
342/642 .......ccueeun... 27,761 dozen.

347/348 .......ccuveene.. 143,995 dozen.
351/651 ... 43,630 dozen.
448 .......... 2,533 dozen.
647/648 .......coven.... 26,342 dozen.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 23, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,

Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 02—26149 Filed 10-11-02; 8:45 am)]

BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool and
Man-Made Fiber Textile Products
Produced or Manufactured in the Arab
Republic of Egypt

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE. ]anuary 1, 2003.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
Egypt and exported during the period
January 1, 2003 through December 31,
2003 are based on limits notified to the
Textiles Monitoring Body pursuant to
the Uruguay Round Agreement on
Textiles and Clothing (ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the 2003
CORRELATION will be published in the
Federal Register at a later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
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Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Uruguay Round Agreement on Textiles and
Clothing (ATC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool and man-made fiber textile
products in the following categories,
produced or manufactured in Egypt and
exported during the twelve-month period
beginning on January 1, 2003 and extending
through December 31, 2003, in excess of the
following levels of restraint:

Twelve-month restraint

Category limit

Fabric Group

218-220, 224-227,
313-01, 314-072,
315-08, 317-04
and 326-05, as a
group

Sublevels within
Fabric Group

182,709,318 square
meters.

218 i 2,508,000 square me-
ters.

219 42,987,425 square
meters.

220 i 42,987,425 square
meters.

224 i, 42,987,425 square
meters.

225 i 42,987,425 square
meters.

226 i 42,987,425 square
meters.

7 42,987,425 square
meters.

313-0 .o 78,937,229 square
meters.

314-0 ..ocoviviiee, 42,987,425 square
meters.

315-0 .o, 50,480,520 square
meters.

317-0 .o, 42,987,425 square
meters.

3260 .oooviiiiieeeeenn 2,508,000 square me-
ters.

Levels not in a group

300/301 ....coevireenee. 17,071,349 kilograms
of which not more
than 5,354,175 kilo-
grams shall be in
Category 301.

338/339 ..o, 4,717,195 dozen.

340/640 .... 1,954,268 dozen.

369-S6 ... ... | 2,474,710 kilograms.

A48 .. 20,894 dozen.

1 Category 313-0:
5208.52.3035,
5209.51.6032.

2 Category 314-0:
5209.51.6015.

3 Category 315-0:
5208.52.4055.

4 Category 317-0:
5208.59.2085.

5 Category 326-0:
5208.59.2015,
5211.59.0015.

all HTS numbers except
5208.52.4035 and

all HTS numbers except
all HTS numbers except
all HTS numbers except

all HTS numbers except
5209.59.0015 and

6 Category 369-S: number

6307.10.2005.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 23, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02—26148 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DR-S

only HTS

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of an Import Restraint
Limit for Certain Cotton and Man-Made
Fiber Textile Products Produced or
Manufactured in Fiji

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing a
limit.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limit for textile
products, produced or manufactured in
Fiji and exported during the period
January 1, 2003 through December 31,
2003 is based on a limit notified to the
Textiles Monitoring Body pursuant to
the Uruguay Round Agreement on
Textiles and Clothing (ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the limit for the 2003 period.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the availability of
the 2003 CORRELATION will be
published in the Federal Register at a
later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Uruguay Round Agreement on Textiles and
Clothing (ATGC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton and man-made fiber textile
products in Categories 338/339/638/639,
produced or manufactured in Fiji and
exported during the twelve-month period
beginning on January 1, 2003 and extending
through December 31, 2003, in excess of
2,113,052 dozen of which not more than
1,760,880 dozen shall be in Categories 338—
S/339-S/638-S/639-S1

The limit set forth above is subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the

1 Category 338-S: only HTS numbers
6103.22.0050, 6105.10.0010, 6105.10.0030,
6105.90.8010, 6109.10.0027, 6110.20.1025,
6110.20.2040, 6110.20.2065, 6110.90.9068,
6112.11.0030 and 6114.20.0005; Category 339-S:
only HTS numbers 6104.22.0060, 6104.29.2049,
6106.10.0010, 6106.10.0030, 6106.90.2510,
6106.90.3010, 6109.10.0070, 6110.20.1030,
6110.20.2045, 6110.20.2075, 6110.90.9070,
6112.11.0040, 6114.20.0010 and 6117.90.9020;
Category 638-S: all HTS numbers in Category 638
except 6109.90.1007, 6109.90.1009, 6109.90.1013
and 6109.90.1025; Category 639-S: all HTS
numbers in Category 639 except 6109.90.1050,
6109.90.1060, 6109.90.1065 and 6109.90.1070.
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applicable category limit for that year (see
directive dated November 14, 2001) to the
extent of any unfilled balance. In the event
the limit established for that period has been
exhausted by previous entries, such products
shall be charged to the limit set forth in this
directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02-26147 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool, Man-
Made Fiber, Silk Blend and Other
Vegetable Fiber Textiles and Textile
Products Produced or Manufactured in
Indonesia

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
Indonesia and exported during the
period January 1, 2003 through
December 31, 2003 are based on limits
notified to the Textiles Monitoring Body
pursuant to the Uruguay Round
Agreement on Textiles and Clothing
(ATC), a Memorandum of
Understanding (MOU) dated November
1, 1996 between the Governments of the
United States and Indonesia, and an
exchange of notes dated December 10,
1997 and January 9, 1998.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS

numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the 2003
CORRELATION will be published in the
Federal Register at a later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; the
Uruguay Round Agreement on Textiles and
Clothing (ATC); a Memorandum of
Understanding dated November 1, 1996
between the Governments of the United
States and Indonesia, and an exchange of
notes dated December 10, 1997 and January
9, 1998, you are directed to prohibit, effective
on January 1, 2003, entry into the United
States for consumption and withdrawal from
warehouse for consumption of cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products in
the following categories, produced or
manufactured in Indonesia and exported
during the twelve-month period beginning on
January 1, 2003 and extending through
December 31, 2003, in excess of the following
levels of restraint:

Category

Twelve-month restraint limit

Levels in Group |

340/640 ...
341
342/642
345
347/348 ...
351/651
359-C/659-C7 .....
359-S/659-S8 .....

443 ..

1,330,628 kilograms.

6,325,394 kilograms.

1,666,284 dozen pairs.
345,858 dozen.
966,065 dozen.
1,867,716 dozen.
2,300,141 dozen.
1,383,424 dozen.
575,035 dozen.
668,871 dozen.
2,530,157 dozen.
747,545 dozen.
2,185,136 kilograms.
2,300,141 kilograms.
2,047,118 numbers.
2,047,118 numbers.
1,411,928 kilograms.
12,449 dozen.
92,357 numbers.
61,888 dozen.

14,781,156 square meters.
10,350,643 square meters.

26,820,249 square meters.

93,649,603 square meters.

42,552,636 square meters.

41,099,712 square meters of which not more than 6,072,930 square me-
ters shall be in Category 326-0.
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Category

Twelve-month restraint limit

18,473 dozen.

22,746 dozen.

1,098,159 kilograms.
6,886,642 square meters.

38,987,416 square meters.

BLB—0112 e 9,200,572 square meters.
619/620 ....cciiiiiiieieee 14,260,885 square meters.
625/626/627/628/629-0 13 43,513,216 square meters.
B3A/B35 ...ttt b naeeenae s 460,028 dozen.

B3B/B3D ... 2,392,151 dozen.

641 .......... 3,507,034 dozen.

643 ... 511,782 numbers.

BA4 e 716,490 numbers.
BABIBAB ...t 1,210,497 dozen.

BATIBAB ...ttt eaee s 5,014,922 dozen.

Group Il

201, 218, 220, 224, 226, 227, 237, 239pt. 14, 332, 333, 352, 359- | 138,437,136 square meters equivalent.
015, 362, 363, 369-0 16, 400, 410, 414, 434, 435, 436, 438, 440,
442, 444, 459pt. 17, 469pt. 18, 603, 604-0 19, 624, 633, 652, 659—
020, 666pt. 21, 845, 846 and 852, as a group

Subgroup in Group Il

400, 410, 414, 434, 435, 436, 438, 440, 442, 444, 459pt. and | 3,259,744 square meters equivalent.
469pt., as a group

In Group Il subgroup

1 TP TP PP P PPPPPSPPPNY 51,178 dozen.

1 Category 313-0: all HTS numbers except 5208.52.3035, 5208.52.4035 and 5209.51.6032.

2Category 314-0: all HTS numbers except 5209.51.6015.

3 Category 315-0: all HTS numbers except 5208.52.4055.

4 Category 317-0: all HTS numbers except 5208.59.2085.

5 Category 326-0: all HTS numbers except 5208.59.2015, 5209.59.0015 and 5211.59.0015.

6 Category 331pt.: all HTS numbers except 6116.10.1720, 6116.10.4810, 6116.10.5510, 6116.10.7510, 6116.92.6410, 6116.92.6420,
6116.92.6430, 6116.92.6440, 6116.92.7450, 6116.92.7460, 6116.92.7470, 6116.92.8800, 6116.92.9400 and 6116.99.9510; Category 631pt.: all
HTS numbers except 6116.10.1730, 6116.10.4820, 6116.10.5520, 6116.10.7520, 6116.93.8800, 6116.93.9400, 6116.99.4800, 6116.99.5400 and
6116.99.9530.

7 Category 359—C: only HTS numbers 6103.42.2025, 6103.49.8034, 6104.62.1020, 6104.69.8010, 6114.20.0048, 6114.20.0052, 6203.42.2010,
6203.42.2090, 6204.62.2010, 6211.32.0010, 6211.32.0025 and 6211.42.0010; Category 659-C: only HTS numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038, 6104.63.1020, 6104.63.1030, 6104.69.1000, 6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010, 6203.49.1090, 6204.63.1510, 6204.69.1010, 6210.10.9010, 6211.33.0010, 6211.33.0017 and
6211.43.0010.

8 Category 359-S: only HTS numbers 6112.39.0010, 6112.49.0010, 6211.11.8010, 6211.11.8020, 6211.12.8010 and 6211.12.8020; Category
659-S: only HTS numbers 6112.31.0010, 6112.31.0020, 6112.41.0010, 6112.41.0020, 6112.41.0030, 6112.41.0040, 6211.11.1010,
6211.11.1020, 6211.12.1010 and 6211.12.1020.

9 Category 369-S: only HTS number 6307.10.2005.

10 Category 604—A: only HTS number 5509.32.0000.

11 Category 611-0O: all HTS numbers except 5516.14.0005, 5516.14.0025 and 5516.14.0085.

12 Category 618-0: all HTS numbers except 5408.24.9010 and 5408.24.9040.

13 Category 625/626/627/628; Category 629—0: all HTS numbers except 5408.34.9085 and 5516.24.0085.

14 Category 239pt.: only HTS number 6209.20.5040 (diapers).

15Category 359-0: all HTS numbers except 6103.42.2025, 6103.49.8034, 6104.62.1020, 6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010, 6211.32.0010, 6211.32.0025 and 6211.42.0010 (Category 359-C); 6112.39.0010, 6112.49.0010,
6211.11.8010, 6211.11.8020, 6211.12.8010 and 6211.12.8020 (Category 359-S); 6115.19.8010, 6117.10.6010, 6117.20.9010, 6203.22.1000,
6204.22.1000, 6212.90.0010, 6214.90.0010, 6406.99.1550, 6505.90.1525, 6505.90.1540, 6505.90.2060 and 6505.90.2545 (Category 359pt.).

16 Category 369-0: all HTS numbers except 6307.10.2005 (Category 369-S); 4202.12.4000, 4202.12.8020, 4202.12.8060, 4202.22.4020,
4202.22.4500, 4202.22.8030, 4202.32.4000, 4202.32.9530, 4202.92.0505, 4202.92.1500, 4202.92.3016, 4202.92.6091, 5601.10.1000,
5601.21.0090, 5701.90.1020, 5701.90.2020, 5702.10.9020, 5702.39.2010, 5702.49.1020, 5702.49.1080, 5702.59.1000, 5702.99.1010,
5702.99.1090, 5705.00.2020, 5805.00.3000, 5807.10.0510, 5807.90.0510, 6301.30.0010, 6301.30.0020, 6302,51.1000, 6302.51.2000,
6302.51.3000, 6302.51.4000, 6302.60.0010, 6302.60.0030, 6302.91.0005, 6302.91.0025, 6302.91.0045, 6302.91.0050, 6302.91.0060,
6303.11.0000, 6303.91.0010, 6303.91.0020, 6304.91.0020, 6304.92.0000, 6305.20.0000, 6306.11.0000, 6307.10.1020, 6307.10.1090,
6307.90.3010, 6307.90.4010, 6307.90.5010, 6307.90.8910, 6307.90.8945, 6307.90.9882, 6406.10.7700, 9404.90.1000, 9404.90.8040 and
9404.90.9505 (Category 369pt.).

17 Category 459pt.: all HTS numbers except 6115.19.8020, 6117.10.1000, 6117.10.2010, 6117.20.9020, 6212.90.0020, 6214.20.0000,
6405.20.6030, 6405.20.6060, 6405.20.6090, 6406.99.1505 and 6406.99.1560.

18 Category 469pt.. all HTS numbers except 5601.29.0020, 5603.94.1010, 6304.19.3040, 6304.91.0050, 6304.99.1500, 6304.99.6010,
6308.00.0010 and 6406.10.9020.

19 Category 604-0O: all HTS numbers except 5509.32.0000 (Category 604-A).

20 Category 659-O: all HTS numbers except 6103.23.0055, 6103.43.2020, 6103.43.2025, 6103.49.2000, 6103.49.8038, 6104.63.1020,
6104.63.1030, 6104.69.1000, 6104.69.8014, 6114.30.3044, 6114.30.3054, 6203.43.2010, 6203.43.2090, 6203.49.1010, 6203.49.1090,
6204.63.1510, 6204.69.1010, 6210.10.9010, 6211.33.0010, 6211.33.0017, 6211.43.0010 (Category 659-C); 6112.31.0010, 6112.31.0020,
6112.41.0010, 6112.41.0020, 6112.41.0030, 6112.41.0040, 6211.11.1010, 6211.11.1020, 6211.12.1010, 6211.12.1020 (Category 659-S);
6115.11.0010, 6115.12.2000, 6117.10.2030, 6117.20.9030, 6212.90.0030, 6214.30.0000, 6214.40.0000. 6406.99.1510 and 6406.99.1540 (Cat-
egory 659pt.).

21 Category 666pt.: all HTS numbers except 5805.00.4010, 6301.10.0000, 6301.40.0010, 6301.40.0020, 6301.90.0010, 6302.53.0010,
6302.53.0020, 6302.53.0030, 6302.93.1000, 6302.93.2000, 6303.12.0000, 6303.19.0010, 6303.92.1000, 6303.92.2010, 6303.92.2020,
6303.99.0010, 6304.11.2000, 6304.19.1500, 6304.19.2000, 6304.91.0040, 6304.93.0000, 6304.99.6020, 6307.90.9884, 9404.90.8522 and
9404.90.9522.
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The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 27, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02-26146 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool, Man-
Made Fiber, Silk Blend and Other
Vegetable Fiber Textiles and Textile
Products Produced or Manufactured in
the Republic of Korea

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
Korea and exported during the period
January 1, 2003 through December 31,
2003 are based on limits notified to the
Textiles Monitoring Body pursuant to
the Uruguay Round Agreement on
Textiles and Clothing (ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see

Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the 2003
CORRELATION will be published in the
Federal Register at a later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Uruguay Round Agreement on Textiles and
Clothing (ATGC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool, man-made fiber, silk blend
and other vegetable fiber textiles and textile
products in the following categories,
produced or manufactured in the Republic of
Korea and exported during the twelve-month
period beginning on January 1, 2003 and
extending through December 31, 2003, in
excess of the following levels of restraint:

Category

Twelve-month restraint limit

Group |

200-220, 224-V1, 224-02, 225-227, 300-326, 360-363, 369pt.,3,
400-414, 469pt., 4, 603, 604, 611-620, 625-629, 666pt. 5, as a group

Sublevels within Group |

200 i

315

611 ...........
613/614 ....
617 ...........
619/620 ....
624 ..o

625/626/627/628/629 .........cceiiiiiiiiiiie

561,429 kilograms.
3,457,628 kilograms.

3,817,516 kilograms.

1,332,334 numbers.

491,879 kilograms.

253,720,844 square meters equivalent.

11,380,348 square meters.
10,362,594 square meters.
13,063,634 square meters.

62,212,568 square meters.
34,687,000 square meters.
20,582,834 square meters.
23,119,807 square meters.

3,846,388 square meters.

4,552,140 square meters.
7,586,898 square meters.
6,291,576 square meters.
102,373,098 square meters.
11,102,779 square meters.
19,422,460 square meters.
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Category

Twelve-month restraint limit

Group Il

237, 239pt. 6, 331pt. 7, 332-348, 351, 352, 359pt. 8, 433-438, 440-448,
459-W 9, 459pt. 10, 631pt. 11, 633-648, 651, 652, 659-H 12, 659-S 13
and 659pt. 14, as a group

Sublevels within Group I

2 PP PPRPRRNE

239pt. .o

333/334/335

B30 i
338/339 ...
BA0 e
342/642 ...

347/348 ...
351/651 ....

B30 .ot
638/639 ....

659-S

Group lll-only 852
Levels not in a group
B s

578,811,286 square meters equivalent.

75,497 dozen.

305,271 kilograms.

341,411 dozen of which not more than 174,500 dozen shall be in Cat-
egory 335.

72,150 dozen.

1,517,380 dozen.

789,038 dozen of which not more than 409,694 dozen shall be in Cat-
egory 340-D 15,

205,830 dozen.

274,411 dozen.

147,411 dozen.

561,429 dozen.

288,275 dozen.

224,328 dozen.

14,504 dozen.

7,439 dozen.

38,152 dozen.

16,151 dozen.

64,753 dozen.

206,758 dozen.

54,579 dozen.

322,056 numbers.

59,475 numbers.

54,411 dozen.

92,830 dozen.

38,397 dozen.

103,865 kilograms.

76,980 dozen pairs.

1,391,680 dozen of which not more than 157,813 dozen shall be in
Category 633 and not more than 588,121 dozen shall be in Category
635.

305,832 dozen.

5,418,295 dozen.

3,264,604 dozen.

2,720,502 dozen.

1,105,410 dozen of which not more than 41,753 dozen shall be in Cat-
egory 641-Y 18,

818,942 numbers.

1,232,061 numbers.

3,739,567 dozen.

1,438,155 dozen.

1,509,879 kilograms.

225,828 kilograms.

13,315,835 square meters equivalent.

2,315,056 dozen.
825,385 dozen.

1Category 224-V: only HTS numbers 5801.21.0000, 5801.23.0000, 5801.24.0000, 5801.25.0010, 5801.25.0020, 5801.26.0010, 5801.26.0020,
5801.31.0000, 5801.33.0000, 5801.34.0000, 5801.35.0010, 5801.35.0020, 5801.36.0010 and 5801.36,0020.

2Category 224—-0: all remaining HTS numbers in Category 224.

3Category 369pt.: all HTS
4202.32.4000, 4202.32.9530,
5701.90.2020, 5702.10.9020,
5805.00.3000, 5807.10.0510,
6302.60.0010, 6302.60.0030,
6303.91.0020, 6304.91.0020,

4202.92.0505,
5702.39.2010,
5807.90.0510,
6302.91.0005,
6304.92.0000,

4202.92.1500,
5702.49.1020,
6301.30.0010,
6302.91.0025,
6305.20.0000,

numbers except 4202.12.4000, 4202.12.8020, 4202.12.8060, 4202.22.4020, 4202.22.4500,
4202.92.3016,
5702.49.1080,
6301.30.0020,
6302.91.0045,
6306.11.0000,

4202.22.8030,
5701.90.1020,
5705.00.2020,
6302.51.4000,
6303.91.0010,
6307.90.4010,

4202.92.6091,
5702.59.1000,
6302,51.1000,
6302.91.0050,
6307.10.1020,

5601.10.1000,
5702.99.1010,
6302.51.2000,
6302.91.0060,
6307.10.1090,

5601.21.0090,
5702.99.1090,
6302.51.3000,
6303.11.0000,
6307.90.3010,

6307.90.5010, 6307.90.8910, 6307.90.8945, 6307.90.9882, 6406.10.7700, 9404.90.1000, 9404.90.8040 and 9404.90.9505.

4Category 469pt.. all HTS numbers except 5601.29.0020, 5603.94.1010, 6304.19.3040, 6304.91.0050, 6304.99.1500,

6308.00.0010 and 6406.10.9020.

5Category 666pt.. all HTS numbers except 5805.00.4010, 6301.10.0000, 6301.40.0010, 6301.40.0020, 6301.90.0010,
6302.53.0020, 6302.53.0030, 6302.93.1000, 6302.93.2000, 6303.12.0000, 6303.19.0010, 6303.92.1000, 6303.92.2010,

6304.99.6010,

6302.53.0010,
6303.92.2020,

6303.99.0010, 6304.11.2000, 6304.19.1500, 6304.19.2000, 6304.91.0040, 6304.93.0000, 6304.99.6020, 6307.90.9884, 9404.90.8522 and

9404.90.9522.
6 Category 239pt.: only HTS number 6209.20.5040 (diapers).
7 Category

331pt.: all HTS numbers except 6116.10.1720, 6116.10.4810, 6116.10.5510, 6116.10.7510, 6116.92.6410, 6116.92.6420,

6116.92.6430, 6116.92.6440, 6116.92.7450, 6116.92.7460, 6116.92.7470, 6116.92.8800, 6116.92.9400 and 6116.99.9510.
8Category 359pt.: all HTS numbers except 6115.19.8010, 6117.10.6010, 6117.20.9010, 6203.22.1000, 6204.22.1000, 6212.90.0010,
6214.90.0010, 6406.99.1550, 6505.90.1525, 6505.90.1540, 6505.90.2060 and 6505.90.2545.

9 Category 459-W: only HTS number 6505.90.4090.

10 Category 459pt.: all HTS numbers except 6505.90.4090 (Category 459-W); 6115.19.8020, 6117.10.1000, 6117.10.2010, 6117.20.9020,
6212.90.0020, 6214.20.0000, 6405.20.6030, 6405.20.6060, 6405.20.6090, 6406.99.1505, 6406.99.1560.
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11 Category 631pt.: all HTS numbers except 6116.10.1730, 6116.10.4820, 6116.10.5520, 6116.10.7520, 6116.93.8800, 6116.93.9400,

6116.99.4800, 6116.99.5400 and 6116.99.9530.

12 Category 659-H: only HTS numbers 6502.00.9030, 6504.00.9015, 6504.00.9060, 6505.90.5090, 6505.90.6090, 6505.90.7090 and

6505.90.8090.

13 Category 659-S: only

6211.11.1010, 6211.11.1020, 6211.12.1010 and 6211.12.1020.
14 Category 659pt.: all HTS numbers except 6502.00.9030, 6504.00.9015, 6504.00.9060, 6505.90.5090, 6505.90.6090, 6505.90.7090,
6505.90.8090 (Category 659-H); 6112.31.0010, 6112.31.0020, 6112.41.0010, 6112.41.0020, 6112.41.0030, 6112.41.0040, 6211.11.1010,
6211.11.1020, 6211.12.1010, 6211.12.1020 (Category 659-S); 6115.11.0010, 6115.12.2000, 6117.10.2030, 6117.20.9030, 6212.90.0030,
6214.30.0000, 6214.40.0000, 6406.99.1510 and 6406.99.1540.
15 Category 340-D: only HTS numbers 6205.20.2015, 6205.20.2020, 6205.20.2025 and 6205.20.2030.
16 Category 640-D: only HTS numbers 6205.30.2010, 6205.30.2020, 6205.30.2030, 6205.30.2040, 6205.90.3030 and 6205.90.4030.
17640-0: only HTS numbers 6203.23.0080, 6203.29.2050, 6205.30.1000, 6205.30.2050, 6205.30.2060, 6205.30.2070, 6205.30.2080 and

6211.33.0040.

HTS numbers 6112.31.0010, 6112.31.0020, 6112.41.0010, 6112.41.0020, 6112.41.0030, 6112.41.0040,

18 Category 641-Y: only HTS numbers 6204.23.0050, 6204.29.2030, 6206.40.3010 and 6206.40.3025.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 23, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

The conversion factors for the following
merged categories are listed below:

Conversion factor
Category (Square meters equiv-
alent/category unit)
333/334/335 ... 33.75
633/634/635 ... 34.1
638/639 ......cccvrvinne 12.96

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02—-26145 Filed 10-11-02; 8:45 am)]
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton and Man-
Made Fiber Textile Products Produced
or Manufactured in Nepal

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The Bilateral Textile Agreement,
effected by exchange of notes dated May
30 and June 1, 1986, as amended and
extended, and Memorandum of
Understanding (MOU) dated July 13,
2000 between the Governments of the
United States and Nepal establish limits
for the period January 1, 2003 through
December 31, 2003.

These limits may be revised if Nepal
becomes a member of the World Trade
Organization (WTO) and the United
States applies the WTO agreement to
Nepal.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the 2003

CORRELATION will be published in the
Federal Register at a later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; the
Bilateral Textile Agreement, effected by
exchange of notes dated May 30 and June 1,
1986, as amended and extended; and the
Memorandum of Understanding dated July
13, 2000 between the Governments of the
United States and Nepal, you are directed to
prohibit, effective on January 1, 2003, entry
into the United States for consumption and
withdrawal from warehouse for consumption
of cotton and man-made fiber textile
products in the following categories,
produced or manufactured in Nepal and
exported during the twelve-month period
beginning on January 1, 2003 and extending
through December 31, 2003, in excess of the
following levels of restraint:

Twelve-month restraint

Category limit

336/636 ......ccvvveeennn. 344,775 dozen.
452,694 dozen.

1,257,755 dozen.

342/642 o

395,100 dozen.
347/348 ......cuueeen. 1,019,668 dozen.
363 ....... 9,220,374 numbers.

369-S1 1,074,647 kilograms.
227,839 dozen.

513,718 dozen.
only HTS

1Category 369-S: number

6307.10.2005.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
current bilateral agreement between the
Governments of the United States and Nepal.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 23, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
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products shall be charged to the limits set
forth in this directive.

These limits may be revised if Nepal
becomes a member of the World Trade
Organization (WTO) and the United States
applies the WTO agreement to Nepal.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02—-26144 Filed 10-11-02; 8:45 am]

BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool and
Man-Made Fiber Textiles and Textile
Products and Silk Blend and Other
Vegetable Fiber Apparel Produced or
Manufactured in the Philippines

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the U.S.
Customs website at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
the Philippines and exported during the
period January 1, 2003 through
December 31, 2003 are based on limits
notified to the Textiles Monitoring Body
pursuant to the Uruguay Round
Agreement on Textiles and Clothing
(ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the availability of
the 2003 CORRELATION will be
published in the Federal Register at a
later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Uruguay Round Agreement on Textiles and
Clothing (ATC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool and man-made fiber textiles
and textile products and silk blend and other
vegetable fiber apparel in the following
categories, produced or manufactured in the
Philippines and exported during the twelve-
month period beginning on January 1, 2003
and extending through December 31, 2003, in
excess of the following levels of restraint:

Category

Twelve-month restraint limit

Levels in Group |
237 o
331pt./631pt.t

333/334 o

638/639 ...
643 ...........
645/646 ....

BATIBAB ...

2,817,254 dozen.

egory 333.
287,260 dozen.
1,045,361 dozen.
3,010,898 dozen.
1,337,015 dozen.
1,206,487 dozen.
904,185 dozen.
269,264 dozen.
3,167,764 dozen.
986,193 dozen.
3,873,037 dozen.
1,339,891 kilograms.
3,010,999 numbers.
682,518 kilograms.
3,638 dozen.
43,984 numbers.
30,042 dozen.
8,352 dozen.

58,261 dozen.
722,860 dozen.
406,743 dozen.
2,724,275 dozen.
3,093,012 dozen.
1,391,609 numbers.
1,110,327 dozen.
1,911,398 dozen.

2,508,042 dozen pairs.
441,328 dozen of which not more than 63,358 dozen shall be in Cat-

9,036,247 square meters.
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Category

Twelve-month restraint limit

Group Il

200-220, 224-227, 300-326, 332, 359pt.5, 360, 362, 363, 369pt.*,
400-414, 434-438, 442, 444, 448, 459pt.7, 469pt. 8, 603, 604, 613—
620, 624-629, 644, 659-0°9, 666pt. 10, 845, 846 and 852, as a group

Sublevel in Group Il

BO4 .o

2,244,769 kilograms.

3,192,230 kilograms.

223,178,785 square meters equivalent.

1Category 331pt.: all HTS numbers except 6116.10.1720, 6116.10.4810, 6116.10.5510, 6116.10.7510, 6116.92.6410, 6116.92.6420,
6116.92.6430, 6116.92.6440, 6116.92.7450, 6116.92.7460, 6116.92.7470, 6116.92.8800, 6116.92.9400 and 6116.99.9510; Category 631pt.: all
HTS numbers except 6116.10.1730, 6116.10.4820, 6116.10.5520, 6116.10.7520, 6116.93.8800, 6116.93.9400, 6116.99.4800, 6116.99.5400 and

6116.99.9530.

2 Category 359—C: only HTS numbers 6103.42.2025, 6103.49.8034, 6104.62.1020, 6104.69.8010, 6114.20.0048, 6114.20.0052, 6203.42.2010,
6203.42.2090, 6204.62.2010, 6211.32.0010, 6211.32.0025 and 6211.42.0010; Category 659—C: only HTS numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038, 6104.63.1020, 6104.63.1030, 6104.69.1000, 6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010, 6203.49.1090, 6204.63.1510, 6204.69.1010, 6210.10.9010, 6211.33.0010, 6211.33.0017 and

6211.43.0010.

3 Category 369-S: only HTS number 6307.10.2005.
4Category 659-H: only HTS numbers 6502.00.9030, 6504.00.9015, 6504.00.9060, 6505.90.5090, 6505.90.6090, 6505.90.7090 and

6505.90.8090.

5 Category 359pt.. all HTS numbers except 6115.19.8010, 6117.10.6010, 6117.20.9010, 6203.22.1000,

6214.90.0010, 6406.99.1550, 6505.90.1525, 6505.90.1540, 6505.90.2060 and 6505.90.2545.

6 Category 369pt.: all HTS
4202.32.4000, 4202.32.9530,
5701.90.2020, 5702.10.9020,
5805.00.3000, 5807.10.0510,
6302.60.0010, 6302.60.0030,
6303.91.0020, 6304.91.0020,

numbers except 4202.12.4000, 4202.12.8020, 4202.12.8060, 4202.22.4020,
4202.92.0505, 4202.92.1500, 4202.92.3016, 4202.92.6091,
5702.39.2010,
5807.90.0510,
6302.91.0005,
6304.92.0000,

5702.49.1020, 5702.49.1080, 5702.59.1000,
6301.30.0010, 6301.30.0020, 6302,51.1000,
6302.91.0025, 6302.91.0045, 6302.91.0050,
6305.20.0000, 6306.11.0000, 6307.10.1020,

6204.22.1000, 6212.90.0010,
4202.22.4500,
5601.21.0090,
5702.99.1090,
6302.51.3000,
6303.11.0000,
6307.90.3010,

4202.22.8030,
5701.90.1020,
5705.00.2020,
6302.51.4000,
6303.91.0010,
6307.90.4010,

5601.10.1000,
5702.99.1010,
6302.51.2000,
6302.91.0060,
6307.10.1090,

6307.90.5010, 6307.90.8910, 6307.90.8945, 6307.90.9882, 6406.10.7700, 9404.90.1000, 9404.90.8040 and 9404.90.9505.

7Category 459pt.: all HTS numbers except 6115.19.8020, 6117.10.1000, 6117.10.2010, 6117.20.9020,

6405.20.6030, 6405.20.6060, 6405.20.6090, 6406.99.1505, 6406.99.1560.

8 Category 469pt.: all HTS numbers except 5601.29.0020, 5603.94.1010, 6304.19.3040, 6304.91.0050,

6308.00.0010 and 6406.10.9020.

9 Category 659-0O: all HTS numbers except 6103.23.0055, 6103.43.2020, 6103.43.2025, 6103.49.2000,
6104.63.1030, 6104.69.1000, 6104.69.8014, 6114.30.3044, 6114.30.3054, 6203.43.2010, 6203.43.2090,
6204.63.1510, 6204.69.1010, 6210.10.9010, 6211.33.0010, 6211.33.0017, 6211.43.0010 (Category 659-C);
6504.00.9060, 6505.90.5090, 6505.90.6090, 6505.90.7090, 6505.90.8090 (Category 659-H); 6115.11.0010,

6212.90.0020, 6214.20.0000,

6304.99.1500, 6304.99.6010,
6103.49.8038,
6203.49.1010,
6502.00.9030,
6115.12.2000,

6104.63.1020,
6203.49.1090,
6504.00.9015,
6117.10.2030,

6117.20.9030, 6212.90.0030, 6214.30.0000, 6214.40.0000, 6406.99.1510 and 6406.99.1540 (Category 659pt.).

10Category 666pt.: all HTS numbers except 5805.00.4010, 6301.10.0000, 6301.40.0010, 6301.40.0020,
6302.53.0020, 6302.53.0030, 6302.93.1000, 6302.93.2000, 6303.12.0000, 6303.19.0010, 6303.92.1000, 6303.92.2010,

6301.90.0010, 6302.53.0010,

6303.92.2020,

6303.99.0010, 6304.11.2000, 6304.19.1500, 6304.19.2000, 6304.91.0040, 6304.93.0000, 6304.99.6020, 6307.90.9884, 9404.90.8522 and

9404.90.9522.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 27, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02—26143 Filed 10-11-02; 8:45 am)]

BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool, Man-
Made Fiber, Silk Blend and Other
Vegetable Fiber Textiles and Textile
Products Produced or Manufactured in
Thailand

October 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For

information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
Thailand and exported during the
period January 1, 2003 through
December 31, 2003 are based on limits
notified to the Textiles Monitoring Body
pursuant to the Uruguay Round
Agreement on Textiles and Clothing
(ATQ).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
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Information regarding the 2003
CORRELATION will be published in the
Federal Register at a later date.

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended, and the
Uruguay Round Agreement on Textiles and
Clothing (ATGC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool, man-made fiber, silk blend
and other vegetable fiber textiles and textile
products in the following categories,
produced or manufactured in Thailand and
exported during the twelve-month period
beginning on January 1, 2003 and extending
through December 31, 2003.

Category

Twelve-month restraint

limit
620 .iiiiiiiieeee 11,291,242 square
meters.
625/626/627/628/629 | 22,120,806 square
meters of which not
more than
17,564,156 square
meters shall be in
Category 625.
Group 1l
237, 331pt.11, 332— 430,013,156 square
348, 351, 352, meters equivalent.
359pt. 12, 433~
438, 440, 442—

448, 459pt. 13,
631pt. 14, 633—
648, 651, 652,
659-H 15,

659pt. 16, 845, 846
and 852, as a

Twelve-month restraint

Category limit

Level not in a Group

239pt. 1 e, 2,883,381 kilograms.

Levels in Group |

200 ., 1,881,872 kilograms.

218 i 28,031,246 square
meters.

219 e 10,036,662 square
meters.

7,527,496 kilograms.

7,527,496 kilograms.

1,505,502 kilograms.

35,128,315 square
meters.

80,293,288 square
meters.

50,183,304 square
meters.

21,067,437 square
meters.

32,619,148 numbers.

501,833 kilograms.

1,174,119 kilograms of
which not more than
752,749 kilograms
shall be in Category
604-AS.

14,061,435 square
meters.

75,842,768 square
meters of which not
more than
44,161,309 square
meters shall be in
Categories 613/615
and not more than
44,161,309 square
meters shall be in
Category 614.

27,387,665 square
meters.

11,291,242 square
meters.

611-0O10

613/614/615 .............

group
Sublevels in Group Il
331pt./631pt. ............ 824,914 dozen pairs.
334/634 ............ 978,575 dozen.
335/635 .. 758,632 dozen.
336/636 .. 501,833 dozen.
338/339 .. 2,606,139 dozen.
340 i 451,651 dozen.
341/641 ..o 1,066,396 dozen.
342/642 .. 928,392 dozen.
345 ... 476,742 dozen.
3471348 ...ccvveve 1,280,778 dozen.
351/651 ...ccoveviirnnnn 376,374 dozen.
659-H ... 2,006,898 kilograms.
433 s 10,442 dozen.
434 i 12,890 dozen.
435 e 58,571 dozen.
438 s 19,334 dozen.
442 i 22,452 dozen.
638/639 ......cevuvernnne 3,071,521 dozen.
640 ..eiiieeeee 828,022 dozen.
645/646 ........cceeeuee. 501,833 dozen.
6471648 .......ccuven.. 1,786,525 dozen.
1Category 239pt.. only HTS number
6209.20.5040 (diapers).
2Category 301-P: only HTS numbers

5206.21.0000, 5206.22.0000, 5206.23.0000,
5206.24.0000, 5206.25.0000, 5206.41.0000,

5206.42.0000, 5206.43.0000, 5206.44.0000
and 5206.45.0000.
3Category 301-O: only HTS numbers

5205.21.0020,
5205.22.0090,
5205.24.0020,
5205.26.0090,
5205.28.0020,
5205.41.0090,
5205.43.0020,
5205.44.0090, 5205.46.0020,
5205.47.0020, 5205.47.0090,
and 5205.48.0090.

4 Category 313-0:
5208.52.3035,
5209.51.6032.

5 Category 314-0:
5209.51.6015.

6 Category 315-0:
5208.52.4055.

7 Category 317-0: all HTS numbers except
5208.59.2085; Category 326-0: all HTS num-
bers except 5208.59.2015, 5209.59.0015 and
5211.59.0015.

5205.21.0090,
5205.23.0020,
5205.24.0090,
5205.27.0020,
5205.28.0090,
5205.42.0020,
5205.43.0090,

5205.22.0020,
5205.23.0090,
5205.26.0020,
5205.27.0090,
5205.41.0020,
5205.42.0090,
5205.44.0020,
5205.46.0090,

5205.48.0020

all HTS numbers except
5208.52.4035 and

all HTS numbers except

all HTS numbers except

8Category 369-S: only HTS number
6307.10.2005.
9Category 604-A: only HTS number

5509.32.0000.

10 Category 611-0: all HTS numbers except
5516.14.0005, 5516.14.0025 and
5516.14.0085.

11 Categories 331pt.: all HTS numbers ex-
cept 6116.10.1720, 6116.10.4810,
6116.10.5510, 6116.10.7510, 6116.92.6410,
6116.92.6420, 6116.92.6430, 6116.92.6440,
6116.92.7450, 6116.92.7460, 6116.92.7470,
6116.92.8800, 6116.92.9400 and
6116.99.9510.

12 Category 359pt.: all HTS numbers except
6115.19.8010, 6117.10.6010, 6117.20.9010,
6203.22.1000, 6204.22.1000, 6212.90.0010,
6214.90.0010, 6406.99.1550, 6505.90.1525,
6505.90.1540, 6505.90.2060 and
6505.90.2545.

13 Category 459pt.: all HTS numbers except
6115.19.8020, 6117.10.1000, 6117.10.2010,
6117.20.9020, 6212.90.0020, 6214.20.0000,
6405.20.6030, 6405.20.6060, 6405.20.6090,
6406.99.1505 and 6406.99.1560.

14 Category 631pt.: all HTS numbers except
6116.10.1730, 6116.10.4820, 6116.10.5520,
6116.10.7520, 6116.93.8800, 6116.93.9400,
6116.99.4800, 6116.99.5400 and
6116.99.9530.

15Category 659-H: only HTS numbers
6502.00.9030, 6504.00.9015, 6504.00.9060,
6505.90.5090, 6505.90.6090, 6505.90.7090
and 6505.90.8090.

16 Category 659pt.: all HTS numbers except
6502.00.9030, 6504.00.9015, 6504.00.9060,
6505.90.5090, 6505.90.6090, 6505.90.7090,
6505.90.8090 (Category 659-H);
6115.11.0010, 6115.12.2000, 6117.10.2030,
6117.20.9030, 6212.90.0030, 6214.30.0000,
6214.40.0000, 6406.99.1510 and
6406.99.1540.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directives dated Nobember 27, 2001) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

The conversion factors for Category 659—H
and merged Categories 638/639 are 11.5 and
12.96, respectively.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02—26142 Filed 10-11-02; 8:45 am]

BILLING CODE 3510-DR-S
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton and Wool
Textile Products Produced or
Manufactured in the Republic of
Uruguay

Octobert 8, 2002.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE.: ]anuary 1, 2003.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The import restraint limits for textile
products, produced or manufactured in
Uruguay and exported during the period
January 1, 2003 through December 31,
2003 are based on limits notified to the
Textiles Monitoring Body pursuant to
the Uruguay Round Agreement on
Textiles and Clothing (ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 2003 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2001).
Information regarding the 2003
CORRELATION will be published in the
Federal Register at a later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2002.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Uruguay Round Agreement on Textiles and
Clothing (ATC), you are directed to prohibit,
effective on January 1, 2003, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton and wool textile products in the
following categories, produced or
manufactured in Uruguay and exported
during the twelve-month period beginning on
January 1, 2003 and extending through
December 31, 2003, in excess of the following
levels of restraint:

Twelve-month restraint

Category limit

255,440 dozen.

219,897 dozen.

3,168,972 square me-
ters of which not
more than 1,810,843
sguare meters shall
be in Category 410-
A1l and not more
than 2,917,464
sguare meters shall
be in Category 410-
B 2

18,923 dozen.
28,230 dozen.
57,013 dozen.
40,331 dozen.

1Category 410-A: only HTS numbers
5111.11.3000, 5111.11.7030, 5111.11.7060,
5111.19.2000, 5111.19.6020, 5111.19.6040,
5111.19.6060, 5111.19.6080, 5111.20.9000,
5111.30.9000, 5111.90.3000, 5111.90.9000,
5212.11.1010, 5212.12.1010, 5212.13.1010,
5212.14.1010, 5212.15.1010, 5212.21.1010,
5212.22.1010, 5212.23.1010, 5212.24.1010,
5212.25.1010, 5311.00.2000, 5407.91.0510,
5407.92.0510, 5407.93.0510, 5407.94.0510,
5408.31.0510, 5408.32.0510, 5408.33.0510,
5408.34.0510, 5515.13.0510, 5515.22.0510,
5515.92.0510, 5516.31.0510, 5516.32.0510,

5516.33.0510, 5516.34.0510 and
6301.20.0020.
2Category 410-B: only HTS numbers

5007.10.6030,
5112.11.3060,
5112.19.6010,
5112.19.6040,
5112.19.9510,
5112.19.9540,
5112.20.3000,
5112.90.9010,
5212.12.1020,
5212.15.1020,
5212.23.1020,
5309.21.2000,
5407.92.0520,
5408.31.0520,
5408.34.0520, 5515.13.0520, 5515.22.0520,
5515.92.0520, 5516.31.0520, 5516.32.0520,
5516.33.0520 and 5516.34.0520.

The limits set forth above are subject to
adjustment pursuant to the provisions of the
ATC and administrative arrangements
notified to the Textiles Monitoring Body.

Products in the above categories exported
during 2002 shall be charged to the
applicable category limits for that year (see
directive dated November 27, 2001) to the

5007.90.6030,
5112.11.6030,
5112.19.6020,
5112.19.6050,
5112.19.9520,
5112.19.9550,
5112.30.3000,
5112.90.9090,
5212.13.1020,
5212.21.1020,
5212.24.1020,
5309.29.2000,
5407.93.0520,
5408.32.0520,

5112.11.3030,
5112.11.6060,
5112.19.6030,
5112.19.6060,
5112.19.9530,
5112.19.9560,
5112.90.3000,
5212.11.1020,
5212.14.1020,
5212.22.1020,
5212.25.1020,
5407.91.0520,
5407.94.0520,
5408.33.0520,

extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 02—26141 Filed 10-11-02; 8:45 am]
BILLING CODE 3510-DR-S

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
ACTION: Notice.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
November 14, 2002.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Karen Lee, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the e-mail address
Karen_F._Lee@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
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proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: October 8, 2002.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of Special Education and
Rehabilitative Services

Type of Review: New.

Title: Annual Progress Reporting
Form for the American Indian
Vocational Rehabilitation Services
(AIVRS) Program.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs; Businesses or
other for-profit; Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 66.
Burden Hours: 1,056.

Abstract: This data collection will be
conducted annually to obtain program
and performance information from the
AIVRS grantees on their project
activities. The information collected
will assist federal Rehabilitation
Services Administration (RSA) staff in
responding to the Government
Performance and Results Act (GPRA).
Data will primarily be collected through
an Internet form.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2121. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
202024651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the e-mail
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements

should be directed to Sheila Carey at her
e-mail address Sheila.Carey@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 02-26115 Filed 10-11-02; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96-200-086]

CenterPoint Energy Gas Transmission
Company; Notice of Negotiated Rate

October 8, 2002.

Take notice that on October 4, 2002,
CenterPoint Energy Gas Transmission
Company (CEGT) tendered for filing as
part of its FERC Gas Tariff, Fifth Revised
Volume No. 1, the following tariff sheets
to be effective November 1, 2002:

Original Sheet No. 655
Sheet Nos. 656—699

CEGT states that the purpose of this
filing is to reflect the implementation of
a new negotiated rate contract.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
rules and regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document.

For Assistance, call (202) 502—8222 or
for TTY, (202) 502—-8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See, 18
CFR 385.2001(a)(1)(iii) and the

instructions on the Commission’s web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26092 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96-200-087]

CenterPoint Energy Gas Transmission
Company; Notice of Negotiated Rates

October 8, 2002.

Take notice that on October 4, 2002,
CenterPoint Energy Gas Transmission
Company (CEGT) tendered for filing as
part of its FERC Gas Tariff, Fifth Revised
Volume No. 1, the following tariff sheets
to be effective November 4, 2002:

Third Revised Sheet No. 240
Original Sheet No. 653
Sheet Nos. 655-699

Original Sheet No. 461
Original Sheet No. 652
Original Sheet No. 654
Sheet Nos. 462—466;

CEGT states that the purpose of this
filing is to describe the provisions of
new negotiated rate transactions and
also to submit one of the agreements as
a non-conforming service agreement
along with revised tariff sheets to
reference such agreement.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
rules and regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s website at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, call (202) 502—8222 or for
TTY, (202) 502—8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
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encourages electronic filings. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

Dated:
Linwood A. Watson, Jr.,
Deputy Secretary.
[FR Doc. 02—26093 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-26097 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-402—-001]

Clear Creek Storage Company, L.L.C,;
Notice of Compliance Filing

October 8, 2002.

Take notice that on October 4, 2002,
Clear Creek Storage Company, L.L.C.,
(Clear Creek) tendered for filing as part
of its FERC Gas Tariff, Original Volume
No. 1, the following tariff sheets, with
an effective date of October 1, 2002:

Substitute Third Revised Sheet No. 41
Substitute Second Revised Sheet No. 41A
Substitute First Revised Sheet No. 41B
Substitute Third Revised Sheet No. 77

Clear Creek states that the filing is
being made in compliance with the
Commission’s September 23, 2002,
letter order in Docket No. RP02—-402—
000.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502—-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-444-001]

Colorado Interstate Gas Company;
Notice of Compliance Filing

October 8, 2002.

Take notice that on October 3, 2002,
Colorado Interstate Gas Company (CIG)
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
the following tariff sheet, with an
effective date of October 1, 2002:

Sub Fourteenth Revised Sheet No. 231

CIG states that this filing is being
submitted to revise the North American
Energy Standards Board (NAESB)
Standards contained in CIG’s Tariff in
compliance with the Commission’s
order in this proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—-8222 or
for TTY, (202) 502—-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-26100 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96—-389-068]

Columbia Gulf Transmission
Company; Notice of Negotiated Rate
Filing

October 8, 2002.

Take notice that on September 27,
2002, Columbia Gulf Transmission
Company (Columbia Gulf) tendered for
filing the following contract for
disclosure of a negotiated rate
tranaction: PAL Service Agreement No.
73536 between Columbia Gulf
Transmission Company and Occidental
Energy Marketing, Inc. dated September
26, 2002.

Service is to commence October 1,
2002 and end October 31, 2002 under
the agreement.

Columbia Gulf states that it has served
copies of the filing on all parties
identified on the official service list in
Docket No. RP96—-389.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
rules and regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, call (202) 502—8222 or for
TTY, (202) 502—8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26094 Filed 10-11-02; 8:45 am)]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-485-001]

Enbridge Pipelines (AlaTenn) Inc.;
Notice of Compliance Filing

October 8, 2002.

Take notice that on October 4, 2002,
Enbridge Pipelines (AlaTenn) Inc.
(AlaTenn) tendered for filing as part of
its FERC Gas Tariff, Third Revised
Volume No. 1, Substitute First Revised
Sheet No. 141, Substitute First Revised
Sheet No. 142, Substitute First Revised
Sheet No. 195, and Substitute First
Revised Sheet No. 196, with an effective
date of October 1, 2002:

AlaTenn states that the filing is being
made in compliance with the
Commission’s September 26, 2002,
Order in the captioned proceeding and
the Commission’s Order No. 587-0.

AlaTenn states that complete copies
of its filing are being mailed to all of the
parties on the Commission’s Official
Service list for these proceedings, all of
its jurisdictional customers, and
applicable State Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502—8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26101 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-486-001]

Enbridge Pipelines (Midla) Inc.; Notice
of Compliance Filing

October 8, 2002.

Take notice that on October 4, 2002,
Enbridge Pipelines (Midla) Inc. (Midla)
tendered for filing as part of its FERC
Gas Tariff, Fourth Revised Volume No.
1, Substitute First Revised Sheet No.
191, and Substitute Original Sheet No.
192, with an effective date of October 1,
2002.

Midla states that the filing is being
made in compliance with the
Commission’s September 25, 2002,
Order in the captioned proceeding that
accepted, subject to certain conditions,
Midla’s Order No. 587—0 compliance
filing.

Midla states that complete copies of
its filing are being mailed to all of the
parties on the Commission’s Official
Service list for these proceedings, all of
its jurisdictional customers, and
applicable State Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502—-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.
[FR Doc. 02-26102 Filed 10-11-02; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-487-001]

Enbridge Pipelines (UTOS) LLC; Notice
of Compliance Filing

October 8, 2002.

Take notice that on October 4, 2002,
Enbridge Pipelines (UTOS) LLC (UTOS)
tendered for filing as part of its FERC
Gas Tariff, Fifth Revised Volume No. 1,
Substitute Second Revised Sheet No.
164, with an effective date of October 1,
2002.

UTOS states that the filing is being
made in compliance with the
Commission’s September 26, 2002,
Order in the referenced proceeding that
accepted, subject to certain conditions,
UTOS’s Order No. 587—0 compliance
filing.

UTOS states that complete copies of
its filing are being mailed to all of the
parties on the Commission’s Official
Service list for these proceedings, all of
its jurisdictional customers, and
applicable State Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,
Deputy Secretary.

[FR Doc. 02—26103 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-413-001]

Florida Gas Transmission Company;
Notice of Compliance Filing

October 8, 2002.

Take notice that on October 4, 2002,
Florida Gas Transmission Company
(FGT) tendered for filing as part of its
FERC Gas Tariff, Third Revised Volume
No. 1, Sixth Revised Sheet No. 165A;
Seventh Revised Sheet No. 166; and
Second Revised Sheet No. 166A, to
become effective October 1, 2002.

FGT states that on August 1, 2002,
FGT filed revised tariff sheets to comply
with Order No. 587—0. In the August 1
filing, FGT did not include tariff
revisions incorporating North American
Energy Standards Board (NAESB)
Standards 5.3.2, 5.3.31 and 5.3.32
because revisions to incorporate these
standards were included in FGT’s June
17, 2002 Order No. 637 Compliance
Filing as required by Commission Order
dated May 16, 2002 in Docket No.
RP00-387 et. al. Subsequently, on
September 25, 2002, the Commission
issued an order accepting FGT’s August
1 filing and directing FGT to file revised
tariff sheets, within 15 days of the date
of the order, to incorporate NAESB
Standards 5.3.2, 5.3.31 and 5.3.32. In
the instant filing FGT is filing tariff
revisions implementing these standards
as required by the order.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502—8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions

on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26099 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-12-000]

Kinder Morgan Interstate Gas
Transmission LLC; Notice of Tariff
Filing

October 8, 2002.

Take notice that on October 4, 2002,
Kinder Morgan Interstate Gas
Transmission LLC (KMIGT) tendered for
filing as part of its FERC Gas Tariff,
Fourth Revised Volume No. 1-B, Sixth
Revised Sheet No. 4 and Original Sheet
No. 95, to be effective November 4,
2002.

KMIGT states that the purpose of this
filing is to add a new Section 39 to the
General Terms and Conditions (GT&C)
of KMIGT’s FERC Gas Tariff addressing
the use of offsystem capacity acquired
by KMIGT and a waiver of the
Commission’s “shipper must hold title”
requirement.

KMIGT states that a copy of this filing
has been served upon all of its
customers and affected state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
rules and regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, call (202) 502—8222 or for
TTY, (202) 502—8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of

paper. The Commission strongly
encourages electronic filings. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26105 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ES02-52-000]

MDU Resources Group, Inc.; Notice of
Application

October 4, 2002.

Take notice that on September 24,
2002, MDU Resources Group, Inc. (MDU
Resources) submitted an application
pursuant to section 204 of the Federal
Power Act seeking authorization to
issue a combination of securities not to
exceed in the aggregate of $750 million
and not to exceed the following
amounts:

(1) $750,000,000 of common stock;

(2) $112,500,000 worth of preferred
stock;

(3) $262,000,000 worth of new
mortgage bonds, senior notes,
debentures, subordinated and
unsubordinated debentures, or other
evidences of indebtedness and/or
guarantees from time to time;

(4) $262,500,000 worth or other
evidences of indebtedness of stock
purchase contracts, stock purchase
units, and/or warrants; and

(5) $262,500,000 worth of other
securities, including, without limitation,
hybrid securities and any related
guarantees.

MDU Resources seeks a waiver of the
Commission’s competitive bidding and
negotiated placement requirements at 18
CFR 34.2.

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
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applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “‘e-Filing” link. The
Commission strongly encourages
electronic filings.

Comment Date: October 25, 2002.

Linwood A. Watson, Jr.,
Deputy Secretary.

[FR Doc. 02—26107 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Comment Date: October 25, 2002.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26106 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ES02-54-000]

Midwest Independent Transmission
System Operator, Inc.; Notice of
Application

October 4, 2002.

Take notice that on September 24,
2002, Midwest Independent
Transmission System Operator, Inc.
submitted an application pursuant to
section 204 of the Federal Power Act
seeking authorization to assume
unsecured debt previously issued by
Southwest Power Pool, Inc. in the
amount of $25 million.

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-409-001]

MIGC, Inc.; Notice of Compliance Filing

October 8, 2002.

Take notice that on October 3, 2002,
MIGC, Inc. (MIGC) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1, the following tariff
sheets, to become effective October 1,
2002:

Sub Sixth Revised Sheet No. 51
Sub Third Revised Sheet No. 52A
Sub Third Revised Sheet No. 74
Sub Third Revised Sheet No. 90A
Sub Original Sheet No. 90B

MIGC asserts that the purpose of this
filing is to comply with the
Commission’s Letter Order issued
September 23, 2002, in Docket No.
RP02-409, requiring MIGC to revise
certain tariffs which were originally
filed in MIGC’s Order No. 587-0
compliance filing in RM96-1-020.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.

For Assistance, call (202) 502—8222 or
for TTY, (202) 502—-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26098 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT02-34-001]

Natural Gas Pipeline Company of
America; Notice of Compliance Filing

October 8, 2002.

Take notice that on October 2, 2002,
Natural Gas Pipeline Company of
America (Natural) tendered for filing to
become part of its FERC Gas Tariff,
Sixth Revised Volume No. 1, certain
tariff sheets, to be effective November 1,
2002, except that the requested effective
date for Substitute Original Sheet No.
315A is September 16, 2002.

Natural states that the purpose of this
filing is to comply with the
Commission’s “Order Conditionally
Accepting Tariff Sheets” issued on
September 13, 2002, in Docket No.
GT02-34-000.

Natural states that copies of the filing
are being mailed to all parties set out on
the Commission’s official service list in
Docket No. GT02-34-000.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502—8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
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on the Commission’s Web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26077 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT02-38-001]

Northern Natural Gas Company; Notice
of Compliance Filing

October 8, 2002.

Take notice that on October 4, 2002,
Northern Natural Gas Company
(Northern), tendered for filing in its
FERC Gas Tariff, Fifth Revised Volume
No. 1, the following tariff sheet, with an
effective date of September 23, 2002:

Substitute Fifth Revised Sheet No. 289

Northern states that the filing is being
made in compliance with the
Commission’s order issued on
September 20, 2002, in Docket No.
GT02-38-000.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested State
Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26078 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP01-30-002]

OkTex Pipeline Company; Notice of
Compliance Filing

October 8, 2002.

Take notice that on October 2, 2002
OkTex Pipeline Company (OkTex), filed
a tariff sheet to cancel Dynegy
Midstream Pipeline, Inc. (Midstream)
First Revised Volume No. 1 as
instructed by the Order approving
abandonment and issuing certificate in
Docket Nos. CP01-30-000 dated
December 1, 2000.

OkTex states that copies of the filing
have been mailed to all affected
customers and state regulatory
commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—-8222 or
for TTY, (202) 502-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26074 Filed 10-11-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP00-397-004 and RP01-33—
006]

Questar Pipeline Company; Notice of
Compliance Filing

October 8, 2002.

Take notice that on September 26,
2002, Questar Pipeline Company
(Questar) tendered for filing as part of
its FERC Gas Tariff, First Revised
Volume No. 1, certain tariff sheets, with
an effective date of August 1, 2002.

Questar states that the filing is being
made in compliance with the
Commission’s August 27, 2002 order in
Docket No. RP00-397.

Questar states that a copy of the filing
has been served upon its customers, the
Public Service Commission of Utah and
the Public Service Commission of
Wyoming.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed on or before October 15, 2002.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or
for TTY, (202) 502—-8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26095 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. CP02-17-002 and CP02-45—
002]

Texas Eastern Transmission, L.P.;
Notice of Compliance Filing

October 8, 2002.

Take notice that on October 1, 2002,
Texas Eastern Transmission, L.P. (Texas
Eastern) tendered for filing as part of its
FERC Gas Tariff, Seventh Revised
Volume No. 1 and First Revised Volume
No. 2, FERC Gas Tariff, Seventh Revised
Volume No. 1, the tariff sheets listed in
Appendix A of the filing.

Texas Eastern states that the purpose
of this filing is to comply with the Order
issuing Certificates and Granting
Abandonment Authority issued by the
Commission on June 12, 2002 in Docket
Nos. CP02-17-000 and CP02-45-000.
Texas Eastern states that the tariff sheets
listed in Appendix A (i) implement
Texas Eastern’s new Rate Schedule
MLS-1 and related form of service
agreement; (ii) establish maximum
recourse rate and the related negotiated
rate for service to New Jersey Natural
Gas Company on Texas Eastern’s
Freehold Lateral under Rate Schedule
MLS—1; (iii) establish the maximum
recourse rate for service to Duke Energy
Hanging Rock, LLC on Texas Eastern’s
Hanging Rock Lateral under Rate
Schedule MLS-1; and (iv) effect the
relocation of the primary delivery point
to New Jersey Natural under Texas
Eastern’s Rate Schedules X-127 and X—
129.

Texas Eastern states that copies of its
filing have been mailed to all affected
customer and interested state
commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—8222 or

for TTY, (202) 502-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26075 Filed 10-11-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP00-472-002, and RP01-31~
002]

USG Pipeline Company; Notice of
Compliance Filing

October 8, 2002.

Take notice that on October 3, 2002,
USG Pipeline Company (USGPC)
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1, with
an effective date of October 1, 2002:

Substitute First Revised Sheet No. 51
Substitute Original Sheet No. 51A

USGPC states that the filing is being
made pursuant to the Commission’s
September 25, 2002, letter order in
compliance with the September 25 letter
order and Order Nos. 637, 587-G, and
587-L.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with section
385.211 of the Commission’s rules and
regulations. All such protests must be
filed in accordance with section 154.210
of the Commission’s regulations.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For Assistance, call (202) 502—-8222 or
for TTY, (202) 502-8659. The
Commission strongly encourages
electronic filings. See, 18 CFR
385.2001(a)(1)(iii) and the instructions

on the Commission’s web site under the
“e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26096 Filed 10-11-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-11-000]

Vector Pipeline L.P.; Notice of
Proposed Changes in FERC Gas Tariff

October 8, 2002.

Take notice that on October 3, 2002,
Vector Pipeline L.P. (Vector), tendered
for filing for filing as part of its FERC
Gas Tariff, Original Volume No. 1,
Second Revised Sheet No. 137 and
Second Revised Sheet No. 140, with an
effective date of December 1, 2002.

Vector states that the revised tariff
sheets are being filed in compliance
with the Commission’s determination
not to extend after September 30, 2002
the experimental removal of the price
cap on short-term capacity release
transactions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
rules and regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
Assistance, call (202) 502—8222 or for
TTY, (202) 502—8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See, 18
CFR 385.2001(a)(1)(iii) and the
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instructions on the Commission’s Web
site under the “e-Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26104 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 1494-232—Oklahoma]

Grand River Dam Authority; Notice of
Availability of Draft Environmental
Assessment

October 8, 2002.

In accordance with the National
Environmental Policy Act of 1969, as
amended, and the Federal Energy
Regulatory Commission’s (Commission)
regulations (18 CFR part 380),
Commission staff have reviewed an
application for non-project use of
project lands and waters at the
Pensacola Project (FERC No. 1494), and
have prepared a draft Environmental
Assessment (EA) on the application.
The project is located on the Grand
(Neosho) River in Craig, Delaware,

Mayes, and Ottawa Counties, Oklahoma.

Specifically, the project licensee
(Grand River Dam Authority) has
requested Commission approval to
permit Joe Harwood d/b/a Arrowhead
Investment & Development Company to
expand and modernize an existing
marina located on the Duck Creek arm
of Grand Lake, the project reservoir. In
the draft EA, Commission staff have
analyzed the probable environmental
effects of the proposed marina
improvements and have concluded that
approval of the proposal, with
appropriate environmental measures,
would not constitute a major Federal
action significantly affecting the quality
of the human environment.

Copies of the draft EA are available
for review in Public Reference Room 2-
A of the Commission’s offices at 888
First Street, NE, Washington, DC. The
draft EA also may be viewed on the
Commission’s Internet Web site

(www.ferc.gov) using the “FERRIS” link.

Additional information about the
project is available from the
Commission’s Office of External Affairs,
at (202) 502—8004 or on the
Commission’s Web site using the
FERRIS link. Click on the FERRIS link,
enter the docket number excluding the
last three digits in the Docket Number
field. Be sure you have selected an
appropriate date range. For assistance
with FERRIS, the FERRIS helpline can

be reached at (202) 502—8222, TTY (202)
502—-8659. The FERRIS link on the
FERC’s Internet website also provides
access to the texts of formal documents
issued by the Commission, such as
orders, notices, and rulemakings.

This notice, which was previously
issued on September 19, 2002, is being
reissued with a new 30-day comment
period to allow for its publication in
local area newspapers. Any comments
on the draft EA should be filed within
30 days of the date of this notice and
should be addressed to Magalie Roman
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Please reference ‘‘Pensacola Project,
FERC Project No. 1494-232” on all
comments. Comments may be filed
electronically via the Internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site under the “‘e-
Filing” link.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26079 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP02-37-000]

Williston Basin Interstate Pipeline
Company; Amended Notice of Intent
To Prepare an Environmental Impact
Statement for the Proposed
Grasslands Project and Request for
Comments on Environmental Issues

October 8, 2002.

As previously noticed on February 5,
2002, and amended herein, the staff of
the Federal Energy Regulatory
Commission (FERC or Commission) will
prepare an environmental impact
statement (EIS) that will discuss the
environmental impacts of the
Grasslands Project, as amended,
involving construction, operation, and
abandonment of facilities by Williston
Basin Interstate Pipeline Company
(WBI).* WBI proposes to construct new
pipeline and appurtenant facilities in
Wyoming, Montana, and North Dakota
to transport 80,000 (rather than the
originally proposed 120,000) thousand
cubic feet per day (Mcf/d) of natural gas
from the Powder River Basin to its
storage facilities in Montana and to the

1WBTI'’s application was filed with the
Commission under sections 7(b) and (c) of the
Natural Gas Act on November 30, 2001, and
amended on September 27, 2002.

Northern Border Pipeline Company’s
system in North Dakota. This EIS will be
used by the Commission in its decision-
making process to determine whether
the project is in the public convenience
and necessity.

The FERC will be the lead Federal
agency for the preparation of the EIS.
The Miles City Field Office of the U.S.
Department of the Interior’s Bureau of
Land Management (BLM), the Medora
Ranger District of the U.S. Department
of Agriculture’s Forest Service (FS), and
the Montana Department of
Environmental Quality (MTDEQ) will be
cooperating with us in the preparation
of the EIS. Meetings with the MTDEQ,
BLM, and FS were held January 14, 15,
and 16, 2002, respectively, to discuss
procedural and potential environmental
issues for this project.2 Other Federal,
state, and tribal agencies with
jurisdiction and/or special expertise
with respect to environmental issues
may also request cooperating agency
status.

If you are a landowner receiving this
notice, you may be contacted by a
pipeline company representative about
the acquisition of an easement to
construct, operate, and maintain the
proposed facilities. The pipeline
company would seek to negotiate a
mutually acceptable agreement.
However, if the project is approved by
the Commission, that approval conveys
with it the right of eminent domain.
Therefore, if easement negotiations fail
to produce an agreement, the pipeline
company could initiate condemnation
proceedings in accordance with state
law.

A fact sheet prepared by the FERC
entitled “An Interstate Natural Gas
Facility On My Land? What Do I Need
To Know?” was attached to the project
notice WBI provided to landowners.
This fact sheet addresses a number of
typically asked questions, including the
use of eminent domain and how to
participate in the Commission’s
proceedings. It is available for viewing
on the FERC Internet Web site
(www.ferc.gov).

This notice is being sent to
landowners of property crossed by and
adjacent to both WBI’s originally
proposed route and their currently
proposed route, as filed in WBI’s
September 27, 2002 Amendment filing
(the EIS will evaluate both routes);
tenants and lessees on affected public
land; Federal, state, and local agencies;
elected officials; Indian tribes that might
attach religious and cultural
significance to historic properties in the

2 Summaries of these meetings have been placed
in the public file in this docket.
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area of potential effects; environmental
and public interest groups; and local
libraries and newspapers. State and
local government representatives are
encouraged to notify their constituents
of this proposed action and encourage
them to comment on their areas of
concern.

Summary of the Proposed Project (as
Amended on September 27, 2002)

The proposed facilities consist of
about 248 miles of pipeline and 5,329
(rather than the originally proposed
12,540) horsepower (hp) of
compression. Additionally, WBI is
seeking to abandon certain other
pipeline facilities in Wyoming and
Montana. WBI also has revised its
construction schedule, proposing to
construct the Grasslands Project in three
phases. Specifically, WBI seeks
authority to:

» Construct approximately 219 miles
of new 16-inch-diameter pipeline from
near Belle Creek, Montana, to the
proposed Manning Compressor Station
in Dunn County, North Dakota (no
change, except for approximately 69.5
miles of proposed route realignments);

* Construct approximately 28 miles
of 16-inch-diameter pipeline loop 3
adjacent to its existing Bitter Creek
supply lateral pipeline in Wyoming (no
change, except for approximately 2.6
miles of proposed route realignments);

* Increase the maximum allowable
operating pressure (MAOP) on
approximately 28 miles of its existing 8-
inch-diameter Bitter Creek supply
lateral pipeline in Wyoming from 1,203
pounds per square inch gauge (psig) to
1,440 psig, and abandon in place
segments of existing pipe at three road
crossings and replace them with heavier
walled pipe (new, per amended filing);

¢ Increase the MAOP on
approximately 40 miles of its existing 8-
inch-diameter Recluse-Belle Creek
supply lateral pipeline in Wyoming and
Montana from 1,203 pounds per square
inch gauge (psig) to 1,440 psig, and
abandon in place segments of existing
pipe at eight road crossings and replace
them with heavier walled pipe (no
change);

» Construct 4,180 hp of gas fired
compression (comprised of two 2,090
hp compressors) at one new compressor
station located in Dunn County, North
Dakota (Manning Compressor Station),
and install electric coolers rather than
running the coolers off the horsepower
produced at the station (previously, WBI

3 A loop is a segment of pipeline that is usually
installed adjacent to an existing pipeline and
connected to it at both ends. The loop allows more
gas to be moved through the system.

was proposing two more additional
compressor stations, each with 4,180
hp);
p. Install an additional transmission
compressor unit (1,200 hp) at the
existing Cabin Creek Compressor
Station in Fallon County, Montana
(new, per amended filing);

 Construct 0.9 mile of 12-inch-
diameter pipeline from the proposed
mainline to the existing Cabin Creek
Compressor Station in Fallon County,
Montana (no change, except that this
line would have connected the
previously proposed Cabin Creek South
Compressor Station to the existing
Cabin Creek Compressor Station);

* Construct 1.0 mile of 16-inch-
diameter pipeline from the proposed
Manning Compressor Station to
interconnect with Northern Border
Pipeline Company’s Compressor Station
5 in Dunn County, North Dakota (no
change); and

 Construct various additional
facilities, including 14 mainline valves,
4 cathodic protection units, 8 pig
launchers/receivers (2 fewer than
previously proposed), 5 metering
stations (2 fewer than previously
proposed), and 2 regulators (3 fewer
than previously proposed).

WBI indicates in its September 27,
2002 Amended filing that it will no
longer be necessary to build an amine
treatment facility as part of its proposal.

The general location of the project
facilities is shown in appendix 1.4

Land Requirements for Construction

Construction of WBI’s proposed
pipeline facilities would require about
3,124.8 acres of land including the
construction right-of-way, extra
workspaces, and contractor/pipe yards,
and access roads. WBI proposes to use
a 100-foot-wide construction right-of-
way. Following construction and
restoration of the right-of-way and
temporary work spaces, WBI would
retain a 50-foot-wide permanent
pipeline right-of-way. Total land
requirements for the permanent right-of-
way would be about 1,526.1 acres, some
of which would overlap existing rights-
of-way.

WBI proposes to acquire 10 acres for
the proposed Manning Compressor
Station. The entire 10 acre parcel could
be disturbed during construction and

4The appendices referenced in this notice are not
being printed in the Federal Register. Copies are
available on the Commission’s Web site at the
“FERRIS” link or from the Commission’s Public
Reference and Files Maintenance Branch, 888 First
Street, NE., Washington, DC 20426, or call 1-866—
208-3676. For instructions on connecting to
FERRIS refer to the last page of this notice. Copies
of the appendices were sent to all those receiving
this notice in the mail.

would be fenced following construction.
WBI also will require 0.33 acre of land
for the Cabin Creek tie-in in Fallon
County, Montana.

The EIS Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us® to
discover and address concerns the
public may have about proposals. We
call this “scoping”. The main goal of the
scoping process is to focus the analysis
in the EIS on the important
environmental issues. By this Notice of
Intent, the Commission requests public
comments on the scope of the issues it
will address in the EIS. All comments
received are considered during the
preparation of the EIS. State and local
government representatives are
encouraged to notify their constituents
of this proposed action and encourage
them to comment on their areas of
concern.

Our independent analysis of the
impacts that could occur as a result of
the construction and operation of the
proposed project will be in the Draft
EIS. The Draft EIS will be mailed to
Federal, state, and local agencies, public
interest groups, affected landowners and
other interested individuals, Indian
tribes, newspapers, libraries, and the
Commission’s official service list for
this proceeding. A 45-day comment
period will be allotted for review of the
Draft EIS. We will consider all
comments on the Draft EIS and revise
the document, as necessary, before
issuing a Final EIS. The Final EIS will
include our response to each comment
received on the Draft EIS and will be
used by the Commission in its decision-
making process to determine whether to
approve the project.

To ensure your comments are
considered, please carefully follow the
instructions in the public participation
section beginning on page 6.

Currently Identified Environmental
Issues

We have already identified several
issues that we think deserve attention
based on a preliminary review of the
environmental information provided by
WBI and discussions with the
cooperating agencies. This preliminary
list of issues may be changed based on
your comments and our analysis.

5”We”, “us”’, and “our” refer to the
environmental staff of the Office of Energy Projects
(OEP).
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* Geology
—Impact on mineral resources
—Paleontological concerns

e Cultural Resources

—Impact on the proposed Custer-Sully
Historic Corridor

* Soils and Vegetation

» Construction on steep slopes
—Noxious weeds
—Seed mixes for restoration
—Loss of riparian vegetation

* Water Resources and Wetlands
—Use of directional drilling
—Ensuring pipe is placed below scour

depth

» Wildlife and Fisheries
—Impact on bighorn sheep habitat

—Impact on raptor nesting and roosting
areas

—Impact on sage grouse habitat

¢ Endangered and Threatened
Species
—Impact on Federally-listed species
—Impact on FS, BLM, and state

sensitive species

* Socioeconomic Impacts

e Public Safety

e Cumulative Impacts
—Discussion of regional coal bed

methane development

 Air Quality and Noise
—Visibility degradation
—Compressor station emissions
—Noise from compressor stations

» Alternative Routes and Site
Locations

—Co-location with other pipelines may
not be feasible in certain areas across
Little Missouri National Grasslands

—Abandonment method for road
crossings (in-place vs. removal)

» Land Use
—Use of access roads on public land

—Impact on planned residential or
commercial development

—Ensuring access across the right-of-
way for cattle during construction

Public Participation

You can make a difference by
providing us with your specific
comments or concerns about the project.
By becoming a commentor, your
concerns will be addressed in the EIS
and considered by the Commission. You
should focus on the potential
environmental effects of the proposal,
alternatives to the proposal (including
alternative locations/routes), and
measures to avoid or lessen
environmental impact. The more
specific your comments, the more useful

they will be. Please carefully follow
these instructions to ensure that your
comments are received in time and
properly recorded:

* Send an original and two copies of
your letter to: Magalie R. Salas,
Secretary, Federal Energy Regulatory
Commission, 888 First St., NE., Room
1A, Washington, DC 20426.

* Label one copy of the comments for
the attention of OEP—Gas 1, PJ-11.1.

 Reference Docket No. CP02-37—
000.

* Mail your comments so that they
will be received in Washington, DC on
or before November 8, 2002.

Please note that we are continuing to
experience delays in mail deliveries
from the U.S. Postal Service. As a result,
we will include all comments that we
receive within a reasonable time frame
in our environmental analysis of this
project. However, the Commission
strongly encourages electronic filing of
any comments or interventions or
protests to this proceeding. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site at http:/
/www.ferc.gov under the “e-Filing” link
and the link to the User’s Guide. Before
you can file comments you will need to
create an account which can be created
by clicking on “Login to File” and then
“New User Account.”

All commentors will be retained on
our mailing list. If you do not want to
send comments at this time but still
want to stay informed and receive
copies of the Draft and Final EISs, you
must return the attached Information
Request (appendix 3). Note: If you have
already sent comments in response to
the February 5, 2002 Notice, you do not
need to send them again to be retained
on the mailing list. If you do not send,
or have not sent, comments or return the
Information Request, you will be taken
off the mailing list.

Becoming an Intervenor

In addition to involvement in the EIS
scoping process, you may want to
become an official party to the
proceeding known as an “intervenor”.
Intervenors play a more formal role in
the process. Among other things,
intervenors have the right to receive
copies of case-related Commission
documents and filings by other
intervenors. Likewise, each intervenor
must provide 14 copies of its filings to
the Secretary of the Commission and
must send a copy of its filings to all
other parties on the Commission’s
service list for this proceeding. If you
want to become an intervenor you must
file a motion to intervene according to
rule 214 of the Commission’s rules of
practice and procedure (18 CFR

385.214) (see appendix 2).6 Only
intervenors have the right to seek
rehearing of the Commission’s decision.
Affected landowners and parties with
environmental concerns may be granted
intervenor status upon showing good
cause by stating that they have a clear
and direct interest in this proceeding
which would not be adequately
represented by any other parties. You do
not need intervenor status to have your
environmental comments considered.

Environmental Mailing List

This notice is being sent to
individuals, organizations, and
government entities interested in and/or
potentially affected by the proposed
project. It is also being sent to all
identified potential right-of-way
grantors. By this notice we are also
asking governmental agencies to express
their interest in becoming cooperating
agencies for the preparation of the EIS.

Additional Information

Additional information about the
project is available from the
Commission’s Office of External Affairs,
at 1-866—208—FERC or on the FERC
Internet Web site (www.ferc.gov) using
the FERRIS link. Click on the FERRIS
link, enter the docket number excluding
the last three digits in the Docket
Number field. Be sure you have selected
an appropriate date range. For
assistance with FERRIS, the FERRIS
helpline can be reached at 1-866—208—
3676, TTY (202) 502-8659, or at
ferconlinesupport@ferc.gov. The FERRIS
link on the FERC Internet Web site also
provides access to the texts of formal
documents issued by the Commission,
such as orders, notices, and
rulemakings.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26076 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 1494-243]

Notice of Application To Amend
License and Soliciting Comments,
Motions To Intervene, and Protests

October 8, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available

6 Interventions may also be filed electronically via
the Internet in lieu of paper. See the previous
discussion on filing comments electronically.
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for public inspection. This notice was
previously issued on September 12,
2002. Due to an error in publishing the
notice in local area newspapers, the
notice is being reissued with a new
comment period.

a. Application Type: Non-project use
of project lands and waters.

b. Project No.: 1494—243.

c. Date Filed: July 15, 2002.

d. Applicant: Grand River Dam
Authority.

e. Name of Project: Pensacola Dam.

f. Location: The project is located on
the Grand (Neosho) River in Craig,
Delaware, Mayes, and Ottawa Counties,
Oklahoma. The proposed non-project
use would be located on the Duck Creek
arm of Grand Lake 'O the Cherokees, the
project reservoir. The project does not
occupy any Federal or tribal lands.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r)

h. Applicant Contact: Mary Von
Drehle or Teresa Hicks, Grand River
Dam Authority, PO Box 409, Vinita, OK
74301. Phone: (918) 256—5545.

i. FERC Contact: Steve Naugle,
steven.naugle@ferc.gov, 202-502—6061.

j. Deadline for filing comments and or
motions: November 8, 2002.

All documents (original and eight
copies) should be filed with Ms. Magalie
R. Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. Please reference
“Pensacola Project, FERC Project
No.1494-243" on any comments or
motions filed.

k. Description of the Application: The
applicant requests Commission
approval to permit the reconfiguration
of docks at the Thunder Bay Marina
previously approved pursuant to a
Commission order dated July 25, 1996.
The reconfigured docks would consist
of a total of eight docks containing 209
boat slips as originally approved.

1. Locations of the Application: This
filing is available for review at the
Commission in the Public Reference
Room or may viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. A copy is
also available for inspection and
reproduction at the address in item h
above.

m. Individuals desiring to be included
on the Commission’s mailing list should

so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 888
First Street NE., Mail Stop PJ-12.1,
Washington, DC 20426. A copy of any
motion to intervene must also be served
upon each representative of the
Applicant specified in the particular
application.

p. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26080 Filed 10-11-02; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2067-019]

Notice of Application for Non-Project
Use of Project Lands and Soliciting
Comments, Motions To Intervene, and
Protests

October 8, 2002.

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Application Type: Non-Project Use
of Project Lands.

b. Project No: 2067-019.

c. Date Filed: September 24, 2002.

d. Applicant: Oakdale & San Joaquin
Irrigation Districts.

e. Name of Project: Tulloch.

f. Location: The project is located on
the Stanislaus River, in Calavaras
Counties, California.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791 (a) 825(r) and § § 799
and 801.

h. Applicant Contact: Steve Felte,
General Manager, Tri-Dam Project, PO
Box 1158, Pinecrest, California 95364,
(209) 965—-3996.

i. FERC Contact: Any questions on
this notice should be addressed to Mrs.
Jean Potvin at (202) 502—8928, or e-mail
address: jean.potvin@ferc.gov.

j- Deadline for filing comments and or
motions: November 8, 2002.

All documents (original and eight copies)
should be filed with: Ms. Magalie Roman
Salas, Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington DC 20426. Please include the
project number (P-2067-019) on any
comments or motions filed. Comments,
protests, and interventions may be filed
electronically via the internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web site
under the “e-Filing”” link. The Commission
strongly encourages e-filings.

k. Description of Request: The
licensee proposes to permit those
elements of a commercial business
proposed by Merle & Beverly Holman
(permittee) that would be located within
the project boundary. The elements of
the development that would occupy
project lands include: a waterfront park
with shade trees, lawn, picnic tables
and barbeques; a 16-slip marina; a kayak
& cartop boat launch pier; a rock
retaining wall (existing) at elevation
511' to elevation 518'; a 6-foot-wide
sidewalk along the lakefront, at the top
of the existing rock wall, at elevation
511'; and a handicap access ramp from
elevation 518" down to the docks at
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elevation 511'. Outside of the project
boundary but in the conjunction with
this development, the permitte plans on
building a parking lot for 36 vehicles
and a building housing an office and
public restrooms.

L. Location of the Application: This
filing is available for review at the
Commission in the Public Reference
Room , located at 888 First Street, NE.,
Room 2A, Washington, DC 20426, or
may be viewed on the Commission’s
Web site at http://www.ferc.gov using
the “FERRIS” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, please call
the Helpline at (202) 502-8222 or
contact ferconlinesupport@ferc.gov. For
TTY, contact (202) 502—8659.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

p- Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an

agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—-26081 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY
[Project No. 3218-040, et al.]

Federal Energy Regulatory
Commission

October 8, 2002.

Notice of Extension of Time to
Complete Project Construction and
Soliciting Comments

Take notice that the following request
for extension of time has been filed with
the Commission and is available for
public inspection:

a. Application Type: Extension of
Time to Complete Project Construction.
b. Project Nos: 3218-040, 6901-048,

and 6902—-061.

c. Date Filed: June 21, 2002 and
Supplemented on September 19, 2002.

d. Applicants: City of Orrville, Ohio
(FERC Project No. 3218) and the City of
New Martinsville, West Virginia (FERC
Project Nos. 6901, and 6902).

e. Project Names: Pike Island
Hydroelectric Project, FERC No. 3218,
New Cumberland Hydroelectric Project,
FERC No. 6901 and Willow Island
Hydroelectric Project, FERC No. 6902.

f. Locations of Projects: FERC Project
No. 3218 is located at the U.S. Army
Corps of Engineers’ (Corps) Pike Island
Locks and Dam on the Ohio River in
Ohio County, West Virginia, and
Belmont County, Ohio. FERC Project
No. 6901 is located at the Corps’ New
Cumberland Lock and Dam on the Ohio

River in Hancock County, West Virginia.

FERC Project No. 6902 is located at the
Corps’ Willow Island Lock and Dam on
the Ohio River in Pleasants County,
West Virginia.

g. Filed Pursuant to: 18 CFR 375.308
(c)(4)

h. Applicant Contact: Mr. E. J.
Garceau, Bedford Energy Associates
LLC, 214 North Amherst Road, Bedford,
New Hampshire 03110, (603) 472—-5731.

i. FERC Contact: Any questions on
this notice should be directed to Mr.
Lynn R. Miles at (202) 502—-8763.

j. Deadline for filing comments,
protests, and motions to intervene:
November 8, 2002.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions

may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project numbers (P—
3218-040, P-6901-048, and P-6902—
061) on any comments or motions filed.

The Commission’s rules of practice
and procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Proposal: The Cities
jointly and severally request to extend
the deadlines for completion of their
respective projects to September 23,
2006.

1. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlinesupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item h.
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
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filing refers. An additional copy must be
sent to the Director, Division of
Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02—26082 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Tendered for
Filing With the Commission, Soliciting
Additional Study Requests, and
Establishing Procedures for
Relicensing and a Deadline for
Submission of Final Amendments

October 8, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: New Minor
License.

b. Project No.: 7725-005.

c. Date Filed: September 27, 2002.

d. Applicant: Barton Village Inc.

e. Name of Project: Barton Village
Hydroelectric Project.

f. Location: On the Clyde River in the
Town of Charleston, Vermont.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. §§ 791 (a)-825(r).

h. Applicant Contact: Denis H.
Poirier, Village Supervisor, Barton
Village Inc., 17 Village Square, PO Box
519, Barton, Vermont 05822. (802) 525—
4747.

i. FERC Contact: Kenneth Hogan at
(202) 502—-8434 or
kenneth.hogan@ferc.gov.

j. Cooperating agencies: We are asking
Federal, state local and tribal agencies
with jurisdiction and/or special
expertise with respect to environmental
issues to cooperate with us in the
preperation of the environmental
document. Agencies who would like to

request cooperating status should follow
instructions for filing comments
described in item k below.

k. Deadline for filing additional study
requests: December 9, 2002.

All documents (original and eight
copies) should be filed with: Ms.
Magalie R. Salas, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.

The Commission’s rules of practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

Additional study requests may be
filed electronically via the Internet in
lieu of paper. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site (http://
www.ferc.gov) under the “‘e-Filing” link.

1. This application is not ready for
environmental analysis at this time.

m. The existing Barton Village
Hydroelectric Project consists of: (1) A
77-foot-long, 24-foot-high masonry and
concrete gravity dam; (2) 1.5 foot high
flashboards extending 57 feet across a
concrete spillway; (3) a 187-acre
impoundment at elevation 1,140.9 feet
mean sea level (msl); (4) a 665-foot-long,
7-foot-diameter steel penstock; (5) two
105-foot-long, 5.8-foot-diameter steel
penstocks leading to: (6) a powerhouse
with two units having a total installed
capacity of 1,4 MW; and (7) other
appurtenant facilities.

n. A copy of the application is on file
with the Commission and is available
for public inspection. This filing may
also be viewed on the web at http://
www.ferc.gov using the “FERRIS” link—
select “Docket #” and follow the
instructions (call 202—208-2222 for
assistance). A copy is also available for
inspection and reproduction at the
address in item h above.

o. With this notice, we are initiating
consultation with the Vermont State
Historic Preservation Officer (SHPO), as
required by § 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36 CFR 800.4.

p. Procedural schedule and final
amendments: The application will be
processed according to the following
milestones, some of which may be
combined to expedite processing:

Issue Deficiency Letter, January, 2003.

Notice of application accepted for
filing, April, 2003.

Issuance of NEPA Scoping Document
1, for comments May, 2003.

Request for Additional Information,
July, 2003.

Issuance of NEPA Scoping Document
2, August, 2003.

Notice of application is ready for
environmental analysis, August, 2003.

Notice of the availability of the draft
NEPA document, February, 2004.

Notice of the availability of the final
NEPA document, May, 2004.

Order issuing the Commission’s
decision on the application, May, 2004.

Final amendments to the application
must be filed with the Commission no
later than 30 days from the issuance
date of the notice of ready for
environmental analysis.

Linwood A. Watson, Jr.,

Deputy Secretary.

[FR Doc. 02-26083 Filed 10-11-02; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Motions to
Intervene, Protests, and Comments

October 8, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12255-000.

c. Date filed: JTune 20, 2002.

d. Applicant: Blue Mountain Hydro,
LLC.

e. Name and Location of Project: The
Blue Mountain Dam Hydroelectric
Project would be located on the Petit
Jean River in Yell County, Arkansas.
The project would occupy lands
administered by the U.S. Army Corps of
Engineers.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

g. Applicant Contact: Mr. Brent
Smith, President, Northwest Power
Services, Inc., PO Box 535, Rigby, ID
83442, (208) 745-0834.

h. FERC Contact: Elizabeth Jones
(202) 502-8246.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
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Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12255-000) on any comments or
motions filed.

The Commission’s rules of practice
and procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
run-of-river project would utilize the
Corps’ existing Blue Mountain Dam and
would consist of: (1) A proposed 84-
inch steel penstock approximately 200
feet long, (2) a proposed powerhouse
containing one turbine with a total
installed capacity of 1.6 MW, (3) a
proposed switchyard, (4) approximately
two miles of proposed 25kV
transmission line, and (5) appurtenant
facilities.

The project would have an estimated
annual generation of 5.2 GWH.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlinesupport@ferc.gov . For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at Blue Mountain Hydro,
LLC, 975 South State Highway, Logan,
UT 84321, (435) 752—-2580.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

o. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s rules may become a party
to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

g- Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, “MOTION TO
INTERVENE”, as applicable, and the

Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,
Deputy Secretary.

[FR Doc. 02—26085 Filed 10-11-02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Motions To
Intervene, Protests, and Comments

October 8, 2002.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12280-000.

c. Date filed: June 26, 2002.

d. Applicant: MR L&D 3 Hydro, LLC.

e. Name and Location of Project: The
Monongahela Lock and Dam #3
Hydroelectric Project would be located
on the Monongahela River in Allegheny
County, Pennsylvania. The project
would occupy lands administered by
the U.S. Army Corps of Engineers.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

g. Applicant Contact: Mr. Brent
Smith, President, Northwest Power
Services, Inc., PO Box 535, Rigby, ID
83442, (208) 745-0834.

h. FERC Contact: Elizabeth Jones
(202) 502—-8246.
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i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12280-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
run-of-river project would utilize the
Corps’ existing Monongahela Lock and
Dam #3 and would consist of: (1) A
proposed 156-inch concrete penstock
approximately 50 feet long, (2) a
proposed powerhouse containing one
turbine with a total installed capacity of
2.5 MW, (3) a proposed switchyard, (4)
approximately one mile of proposed
15kV transmission line, and (5)
appurtenant facilities.

The project would have an estimated
annual generation of 18 GWH.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlinesupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at MR L&D 3 Hydro, LLC,
975 South State Highway, Logan, UT
84321, (435) 752—-2580.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the

particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

0. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified

comment date for the particular
application.

q. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commissi